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DECEMBER. TERM, 1859. 


JOHN BOND v. JOHN McBOYLE* 


That a slave, belonging to the plaintiff was seen working once at the defends 
ant’s saw-mill, and two other times within half a mile of the mill, but 
not working, and not in the defendant's possession, was Held not to be any 
evidence to establish a contract of a hiring for a year. , 


Acrion of assumpstr, tried before Saunvrrs, J., at the Spring 
Term, 1859, of Washington Superior Court. 

The plaintiff declared on a special contract for the hire of 
two slaves, to the defendant, for the year 1857, to which were 
added the common counts. 

The defendant lived in the county of Washington, and ewn- 
ed a saw-mill near the town of Plymouth. One witness test 
fied, that previously to the month of August, 1857, he was at 
the defendant’s saw-mill, for a few minutes, and saw the slaves 
in question at work there, and that on two other occasions, 


*Decided at last term, but no opinion was filed in consequence of the indis- 


position of Judge Ruri, to whom it was assigned. 
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during the same year, he saw these slaves in the town of Ply- 
_mouth, but not in the employment or possession of the defend- 
ant; also, that they were the property of the plaintiff. 

The defendant proved that he hired of the plaintiff on the 
Ist of January, 1855, two negroes, for which he executed bond 
and took the same into possession; that the plaintiff repre- 
sented the negroes as sound and fit for labor at a steam-mill ; 
that about March, he returned one of them as being unfit for 
the business ; that although the plaintiff received the slave 
returned, and worked him upon his plantation for the remain- 
der of the year, yet, he made the defendant pay the whole 
amount of the bond. 

The defendant’s counsel asked the Court to charge the jury, 
that they might, if they were satisfied it was so intended by 
the parties, allow the defendant for the value of the labor of the 
negro returned to the plaintiff, as a set-off. His Honor refus- 
ed to give such instruction, and defendant excepted. 

The counsel for the defendant then asked his Honor to 
charge the jury, that the proof would not authorise them to 
infer a hiring for the year, and they could only give a verdict 
for the value of the labor proved to have been rendered by 
the plaintiff’s slaves. 

To this, his Honor enquired of the defendant’s counsel, in 
an angry and imperious tone of voice, if it was common sense 
for a man to hire a slave for a half an hour or a day to work 
at a steam-mill? He then charged the jury, that from the 
testimony before them, they might infer a hiring of thé slaves 
for the year. The defendant’s counsel again excepted. 

Verdict for the plaintiff. Judgment. Appeal. 

It was argued, here, that the hiring for the preceding year, 
was some evidence, that the hiring in this instance, was for a 
year. 

Hines, for the plaintiff. 

Winston, Jr., and H. A: Gilliam, for the defendant. 


Pearson, ©. J. Passing by the exception taken on the part 
of the defendant, that the interrogatory put by his Honor to the 
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defendant’s counsel in the presence of the jury, “in an angry and 
imperious tone of voice,” was an expression of opinion on tlie. 
question of fact, there is error in this: the allegation of hiring 
tor the year was submitted to the jury withoutevidence. The 
fact that the plaintitf’s two slaves' were, on one occasion du- 
ring the year, secon at work in the plaintiff’s saw-mill fora 
few moments, and the additional fact, that during the same 
year, the slaves were seen on two occasions in thé town of 
Plymouth, which is about half a mile from the mill, the 
slaves not being in the employment or possession of the de- 
fendant, do not, in the opinion of this Court, furnish ground 
even for a guess, that the defendant had hired them for the 
year. The slaves’ being at work on a certain day, would tend 
to show a hiring, but whether the contract of hiring was by 
the day, or the week, or the month, or the year, would be 
purely a matter of conjecture. 

The other fact, that for the preceding year the defendant 
had hired negroes of the plaintiff by the year, is irrelevant,— 
on the principle illustrated by the instance, that the fact of a 
party’s having exacted usury-in one trausaction is not admis- 
sible to show that he exacted usury in another and distinct 
dealing. But in our case, even the conjecture of a like déal- 
ing is weakened by two circumstances: in the two former con- 
tracts the price of the negroes was secured by notes, in this, a 
note was not given. Why? Again, in the preceding year, 
one of the negroes was returned as unfit for service, and the 
defendant lost his labor, although he had to pay for it. This 
may have induced a different mode of dealing, and suggested 
to the defendant that it was safest to hire by the day, week or 
month. 

It was the plaintiff’s misfortune or folly to go to trial with- 
out being prepared with proof to support his allegation Of a 
hiring by the year, and his Honor ought te have instructed 
the jury to find in favor of the defendant for want of erienee, 
unless the plaintiff chose to submit to a nonsuit. 


“Psr Curiam, .. Judgment reversed ahd venire de.novo. 
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STATE ON THE RELATION OF FRANCIS NIXON v. D.F. BAGBY etal. 


Where a note was payable to one as agent, and he took a receipt from a con- 
stable promising to collect it for the principal, it was Held that the suit on 
the ‘constable’s bond was properly browght in the name of the principal as 
relator, and that the agent was a competent witness for the plaintiff. 

Where negligence in failing to collect, is the breach assigned in a suit on a 
constable’s.bond, no demand is necessary. 

A delay of five months, during which an officer takes no step to make the 


money which he has undertaken to collect, was Held to be negligence. 
Where there was an apparent necessity for an officer to proceed immediately to 
the:collection of a debt, and he was instructed to do so, a delay of stateen days 


was Held to be negligence. 

Action of pest on a constable’s bond, tried before Saun- 
pers, J., at the Spring Term, 1859, of Perquimons Superior 
Court. 

The following receipt was adduced in evidence, viz: ‘1856, 
August 6th. Received of Francis Nixon, through the hands 
of Exum Stokes, one note vs. Thos. B. Long, for the sum of 
ninety-seven 53-100 dollars, with interest from 2nd of July, 
1856, which I promise to collect or return, as an officer. 

D. F. Baesy, Const.” 

Exum Stokes testified, that he was agent for the plaintiff 
and others in the management of a steam saw-mill, and that the 
note was payable to him, as agent ; that he did not then have, 
nor ever had liad any interest in the note; that in one of the 
settlements of the company, this particular note fell to Nixon. 
At this point, the witness was objected to by the defendants, 
upon the score of interest, but the Court decided that he was 
competent, and the defendants’ counsel excepted. 

Stokes further stated, that he placed the note in the hands 
of the defendant at the time of the date of the receipt, and 
instructed him to proceed immediately to the collection there- 
of; that the note remained in the hands of the defendant six- 
teen days, and then T. B. Long left the town of Hertford, 
where he resided, and was absent a fortnight, when he return- 
ed, and died within a few days thereafter. It was also in ev- 
idence, that at the time of the date of this receipt, T. B. Long 
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was in the possession of ten thousand dollars worth of proper- 
ty, most of which was in the town of Hertford, near which 
the defendant lived, and into which he very frequently came. 
It was also in proof, that after Long’s death, and before the 
issuing of the writ, the defendant declared he had not collect- 
ed the debt, and that the same was still due. The writ issued 
26th January, 1857. 

It was insisted by the defendants’ counsel, that this did not 
amount to negligence so as to charge the defendant, but his 
Honor instrueted the jury to the contrary, and a verdict being 
rendered in pursuance thereof, and a judgment given for the 
plaintiff, the defendant appealed on an exception to the in- 
struction given the jury. 


Johnson, for the plaintiff. 
Jordan and Hines, for the defendants. 


Pearson, C. J. Stokes was a competent witness; for, al- 
though the note was payable to him, the beneficial interest 
belonged to Nixon, and the contract of the defendant, as evi- 
denced by the receipt, was to collect the note for Nixon. 
The suit was, therefore, properly brought in his name‘ ‘a rela- 
tor and for his benefit, and its decision could not, in any point 
of view, affect the interest of Stokes, or the record in the case 
be used as evidence for or against him, 

No demand is necessary where the breach assigned is for 
negligence in failing to collect. 

As the officer had special instructions, “to proceed imme- 
diately,” a delay of sixteen days amounted to negligence un- 
der the circumstances ; and, besides, five months elapsed after 
the death of the debtor before the writ issued, during which 
time he took no steps. This, without explanation, amounts to 
negligence. 

The question as to damages is settled by statute, Revised 
Code, chapter 78, section 3. 

ere is no error. 


Pree Cvrum, « ve Judgment affirmed. 





IN THE’ SUPREME COURT. 





Ovéfton v. Sawyer. 





JAMES N. OVERTON, Executor, v. W. W. SAWYER. 


The’ value of a bond or sealed note, given by delivery, as a donatio cause 
mortis, may be recovered at Law, in an action of Trover, by the personal 
representative of the donor. 


Action of Trover, tried before Manty, J., at the last Fal! 
Term of Camden Superior Court. 

The following facts were agreed on and submitted for the 
judgment of the Court: 

Jesse Eason, the plaintiff’s testator, in his last iliness placed 
in the hands of the defendant a sealed note or bond, for $600, 
on one Malachi Sawyer, with a special request that if he died, 
it was to be divided between said Malachi and Josiah Eason. 
The said instrument was delivered to the defendant after the 
donor had made his will, and at the time of doing so, he men- 
tioned the fact that he had made his will, and the bond was 
not specially alluded totherein. It was without endorsement. 

The plaintiff demanded the paper before bringing suit, 
and the defendant, at the instance of Eason and M. Sawyer, 
refused to give it up, whereupon this suit was brought. 

Honor, tpon consideration of the case agreed, gave 
_ Judgment for the plaintiff, and the defendant appealed. 


W. A. Moore and Johnson, for the plaintiff. 
Jordan and Winston, Jr., for the defendant. 


Barrie, J. We are unable to distingush this case, in prin- 
ciple, from those of Fairly v. McLean, 11 Ire. Rep. 158, and 
Brickhouse v. Brickhouse, Ibid. 404. The principle is, that if 
negotiable securities be given, either absolutely or upon con- 
dition, by the person to whom they are payable, to another, 
without “endorsement, the executor or administrator of the 
donor may recover their value in an action of trover at law. 
The only ground of distinction between those cases and the 
present, which has been, or can be suggested, is, that the lat- 
ter is the ease af a danatio causa mortis, in which, it is insist- 
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ed, that the law transfers the legal title to the donee immedi- 
ately upon the death of the donor. Why should that make a 
difference? A donatio causa mortis is not a legacy which 
requires the assent of the executor to vest the legal title in the 
donee, but it is a gift, made in contemplation of death, which, 
upon delivery, passes the legal title, at once, to the donee, 
upon condition, to be void if the donor do not die. If the-at- 
tempted donation be of something which cannot pass at law 
by delivery merely, it follows that the legal title still remains 
in the donor, and upon his death, must devolve upon his per- 
sonal representative. Hence, we find it expressly stated that 
bills of exchange and promissory notes, not payable to bearer, 
are incapable of being the subjects of a donatio causa mortis; 
see 1 Wms. on Executors, 504, and the cases there cited. The 
note, in the present case, it is true, is under seal, but it is an 
instrument, which, by our statute law, is made negotiable by 
endorsement, like bills of exchange, and must, in this respect, 
be governed by the same rules. This conclusion is not at all 
opposed by the decision of Lord Harpwick, in Batley v. Snel- 
grove, 3 Atk. Rep, 214, that a bond for the payment of money 
may be the subject of a donatio causa mortis. That was a 
case in Chancery, and it was held that the equitable interest 
in the bond passed to the donee, which does not militate at 
all with the position, that the personal representative of the 
donor could, at law, recover the value of the bond in an ac- 
tion of trover. 


Per Curiam, Judgment affirmed. 








Den on the demise of CALEB SAWYER and others v. E. L. DOZIER. 


A naked authority to sell, conferred by will on an executor, who was also 
appointed guardian, both of which offices were renounced, and the power 
not exercised, was Held not to enlarge a life-estate given tothe ward into a 
fre, so as to, enabile him, or any: other person, to convey a fee. 


‘ 
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Aorion of msxcoT™eEnT, tried before Many, J., at the last term 
of Camden Superior Court. 

Both parties claimed under the will of Margaret Dozier, 
which was as follows, viz: 

“1st. To my grandson, Edmund D. Sawyer, I lend the use 
of all my lands during his life, and, at his death, to be equally 
divided amongst his children, lawfully begotten in wedlock ; 
but, in case he should die without such child or children, then, 
and in that case, to fall and descend to my daughter, Eliza- 
beth Nash, to her and her heirs forever. All the balance of 
my estate, of every kind and description whatsoever, I lend 
to my grandson, Edmund D. Sawyer, during his life-time, and, 
at his death, to his children, lawfully begotten in wedlock, 
and, in case he should die without such children or child, then 
the balance of said estate, not made use of by said Edmund 
D. Sawyer, by his guardian, to be equally divided among all 
my heirs, &c. All my perishable estate of every sort, togeth- 
er with negro man, Isaac, and woman, Jinny, I wish my 
executor to sell to the best advantage, and purchase two or 
three negro boys for my grandson, Edmund D. Sawyer, and 
todo whatever else he may think best, either in buying or sell- 
ing, or hiring out, &c. I do hereby ordain Haywood S. Bell, 
executor to this my last will and testament; moreover, I do 
hereby ordain, nominate and appoint said Haywood S. Bell, 
guardian to my grandson, Edmund D. Sawyer, with full and 
absolute power and ‘authority to purchase, sell, or otherwise 
dispose of any property above lent or given, as to him may 
seem calculated to promote the interest of the same.” 

Haywood 8. Bell declined both the offices of executor and 
guardian, and one William Sharmon was appointed guardian 
in his place. The latter was, by certain proceedings in the 
Court of Equity, removed from the guardianship, and Sawyer 
and Sharmon then came to a settlement; and it appearing 
that the guardian had expended some $417 more than the in- 
come of the ward’s estate, the latter gave his note for the same, 
and executed to John Pool a deed of trust to secure the amount. 
The land was afterwards.sold to the defendant, Dozier, and a 
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deed was made to him by Pool, the trustee,. Sharmon, the 
quondam guardian, and Sawyer, the»ward. 

Edmund D. Sawyer is dead, and the lessors of the plaintiff 
are his legitimate children, and made demand before. shit 
brought. 

The foregoing facts were presented in a case agreed, and 
submitted for the judgment of the Court. 

His Honor being of opinion with plaintiff, on the case 
agreed, gave judgment accordingly, from which the defend- 
ant appealed. 


Jordan, for the plaintiff. 
Johnson, for the defendant. 


Pearson, C. J. By the will of Margaret Dozier, the land 
in controversy, is given to Edmund D. Sawyer for life, re- 
mainder to his children in fee, and, in the event of his death, 
without a child him surviving, then over; and a power. is 
given to Haywood 8. Bell to sell the land, if in his opinion, 
a sale would promote the interest of said Sawyer. 

The power is naked ; not coupled with any estate in Bell, 
and as he has not ennesient it, we are at a logs to conceive of 
any ground to support the idea, that the fact of conferring this 
power on him, to be exercised in his discretion, for the bene- 
fit of the tenant for life, has the legal effect of enlarging, the 
estate of the latter, so as to give him or Sharmon, who, fora 
time acted as his guardian, a right to convey the land in fee 
simple. Nor, are we able to see how the fact that Bell is-ap- 
pointed by the will of Mrs. Dozier the guardian of her grand- 
son, the said Edmund D. Sawyer, has any bearing on the 
question. 

Whether the testatrix attempted to appoint Bell, gevadian 
for her grandson, because he was under age, (how..the fact 
was, is not stated in the ease agreed) or, because she consid- 
ered him to be of weak mind, is immaterial, for under no view 
of the subject could that give, either the grandson or his 


quondam guardian, Sharmon, any right. to eonvey more than 
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a life-estate. So, the estate of the defendant determined upon 
the death of Sawyer, and the title was in the lessors of the 
plaintiff, who are his children, and took the remainder under 
the will. 


' 
Per Curiam, Judgment affirmed. 





WILLIAM A. DUKE, Adm’r. de bonis non of ABNER ROBINSON v. 
SAMUEL W. FEREBEE, 2ecutor of SAMUEL FEREBEE. 


An action will not lie against an executor of an administrator for a demand 
against the estate of the latter’s intestate; but administration de bonis non 
must be taken in order to reach such estate. 


Action of Assumpstr, tried before Manny, J., at the last Su- 
perior Court of Currituck. 

Administration on the estate of Abner Robinson was grant- 
ed in 1811, by the County Court of Currituck, to Samuel W. 
Forbes, and he having died in the same year, administration 
on. his estate was granted to Samuel Ferebee. The latter 
(Samuel Ferebee) afterwards made a will, appointing the de- 
fendant his executor and died. The latter having proved the 
will and qualified as executor, this suit was brought against 
him by the plaintiff as administrator de bonis non of Robin- 
son, for a balance due to the estate of Robinson from the es- 
tate of Forbes. 

The foregoing facts were presented in a case agreed, and 
submitted for the judgment of the Court. It was insisted by 
the defendant’s counsel, that this suit could not be sustained 
against the defendant, for that he could not represent the es- 
tate of Forbes, and that could only be reached through an ad- 
ministrator de bonis non on-the estate. 

His Honor over-ruled the objection, and gave judgment for 
the plaintiff. Defendant appealed. 

W. A. Moore, for the plaintiff. 

Winston, Jr., and Johnson, for the defendant. 
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Bartir, J. Several objections have been taken to the re- 
covery of the plaintiff in the present case, one of which is so 
manifestly fatal to the action, that it is unnecessary for us to 
notice any other. If an executor or administrator die intes- 
tate before he has completed the settlement of the estate of 
his testator, or intestate, by paying the debts, and also by as- 
senting to, or paying the legacies, or making distribution, an 
administrator de bonis non of such testator or intestate, must 
be appointed for the purpose of completing such settlement. 
It was upon that principle, and with that view, the administra- 
tion de bonis non on the estate of the first intestate Robinson, 
was taken out in the present case. If any thing were due to 
that estate from the first administrator, Forbes, it might 
have been recovered, upon his death, from his administrator 
Samuel Ferebee, provided administration de bonis non had 
been taken out and suit-bronght in proper time. When Sam- 
uel Ferebee died, his executor, Samuel W. Ferebee did not 
become the representative of Forbes, and, of course, isnot 
liable for the debts or obligations of his estate. See 2 Chit- 
ty’s Blackstone, 422, 423. Administration de bonis non must 
be taken out on the estate of Forbes, for such adininistrator is 
the only person who can sue the present defendant, as the 
representative of Samuel Ferebee, for any assets or debt which 
he may have had or owed, at the time of Ais death, to the 
estate of his intestate, Forbes, and then such administrator de 
bonis non of Forbes, will be the only person who can be sued 
on any debt or liability of Forbes to the estate of his intestate, 
Robinson, now represented by the present plaintiff. 

The principles above enunciated, will be found fally and 
clearly set forth in the cases of Zaylor v. Brooks, 4 Dev. and 
Bat. Rep. 139; State v. Johnston, 8 Ire. Rep. 381 and 397, 
State v. Britton, 11 Ire. Rep. 110. 

The judgment in favor of ‘the plaintiff, on the case agreed, 
must be set aside, and a judgment be entered for the defend- 
ant. 


Per Curiam, ./ ' Judgment raxeseed. 
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LEWIS CHAMBERLAIN v. HENRY J. ROBERTSON. 


A count for a deceit in the sale of goods, cannot be joined with one in as- 
sumpsit on a warranty of soundness, 


Acrton of assumpsrr, tried before Manty, J., at the last Fall 
Term of Washington Superior Court. 

The plaintiff declared on two counts : 

ist. For a cheat in the exchange of watch chains. 

2ndly. For a false warranty of the defendant’s chain to be 
gold. 

The proof was, that the defendant represented a chain, which 
he had, to be gold, and imposed it as such on the plaintiff, 
and thereby obtained from him two gold chains of a less size, 
worth $35. 

The defendant represented his chain to be worth $50, but 
as it was inconveniently large and heavy, he said he was will- 
ing to take $35 for it. 

There was also proof, that the defendant’s chain was of 
brass, washed with gold, and worth at the rate of thirty cents 
per pound, and that the defendant had knowledge of this. 

The defendant contended that the action of assuimpsit could 
not be maintained, but the Court ruled otherwise, and the de- 
fendant’s counsel excepted. In this Court it was further con- 
tended, that the two counts were inconsistent. 

The Court below laid down the rule of damages to be the 
difference between the value of the chain as it was represent- 
ed to be, and the value as it was. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


No counsel appeared for the plaintiff in this Court. 
Hines and Winston, Jr., for the defendant. 


Manty, J. The Court is of opinion the form of action 
adopted in the case, is not the proper one. 
Upon an examination of authorities, it will be found, the 
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earlier mode of redress, in such cases, was the action upon the 
case, in toré. . This was used: to.redress warranties broken and 
deceits, indiscriminately, and was the action resorted to when 
the pleader desired to count upon both a warranty and a deceit. 
About the close of the last century, the practice arose of de- 
claring in assumpsit upon warranties, in order to add, what 
are called, the money counts, which, in many cases, might 
prove of service. But no case can be found, it is believed, 
where, in that form of action, « count for a deceit was added. 

These principles seem to be established by the case of Wéi- 
liams v. Allison, 2 East Rep. 446, and the case in our own 
Reports of Lassiter v. Ward, 11 Ire. Rep. 443. 

The history of the form of action for false warranties and 
deceits, led the Court below into error. When the form was 
changed from tort to assumpsit, for cases of false warranty, it 
was supposed the latter form might also be applied to cases of 
deceit, arising out of contracts between the parties ;—that in 
such cases, it was at the option of the pleader to use assump- 
sit or case at will, and he was not restricted to case except for 
deceits unconnected with any contract between the parties 
(as for falsely representing a person to be worthy of credit.) 
The language of the elementary writer, Mr. Chitty, whose 
work has been consulted, is not inconsistent with this view; 
1 Chitty’s Plea. 139. But no precedent or case being found 
of such extended use of the action of assumpsit, it would seem 
to be inconsistent with established rules of pleading, and 
therefore illegal. It will follow, the two counts, as in the 
declaration before us, cannot be joined. 

_ No error is perceived in the rule of damages laid down by 
the Judge below ; but as the action has been misconceived, 


there must be a venire de novo. 


Per Curiam, Judgment reversed. 











B. F. FESSENDEN v. E. W. JONES, Guardian. 


A guardian who calls in a physician to the slave of his ward, is liable for the 
bill, although the physician may know, at the time, that the slave is the pro- 
perty of the ward. 


Assumpsir, tried before Man y, J., at the last term of Wash- 
ington Superior Court. 

The action was commenced by a warrant, returnable before 
a justice of the peace, and brought to the Superior Court by 
appeal. 

The plaintiff, who was a physician, declared for medicines 
and medical services rendered to a slave, the property of a 
ward of the defendant. The proof was, that the plaintiff was 
called to attend the slave in question, by persons having au- 
thority from the defendant, and that the plaintiff looked to the 
defendant for payment when the medicines were furnished 
and the services rendered. 

The defendant contended that, as it was known to the plain- 
tiff, to whom the slave belonged, the charge should have been 
made against the ward, and the action brought against him. 
But the Court thought otherwise, ard charged the jury upon 
thé facts proved, that the plaintiff was entitled to recover. 
Defendant’s counsel excepted. 

Verdict and judgment for plaintiff. Appeal by the de- 
fendant. 


H. A. Gilliam, for the plaintiff. 
Winston, Jr., for the defendant. 


Manty, J. The single question presented in this case is, 
whether a guardian, who calls in a physician to the slave of 
his ward, can be rightfully charged with, and made responsi- 
ble for, the medicines and services rendered. 

The Court is clearly of opinion he may be. The credit in 
such case is, not only in point of fact, given to the guardian, 
but ought to have been so given. The guardian is charged 
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with the duty of controlling and managing the person and 
property of the ward, and judging of the expenditures which 
may be needful for either, and he alone is informed of the 
condition of the ward’s resources. Hence, the contract should 
be made with the guardian, and hence, the guardian ought to 
be looked to for payment. To allow a departure from the 
above rule, would, in the first place, have the effect to encour- 
age in the youth of the country appeals from the judgments 
of their guardians, and, in the next, make the right to com- 
pensation on the part of the creditor depend upon a condition 
of things, of which he had no means to judge, and, therefore, 
uncertain and precarious. 

The foregoing principles are sustained, it is believed, by the 
cases of the State upon the relation of Britt against Cook, re- 
ported in 12 Iredell, 67; Hussey v. Roundtree, Busb. Rep. 
110, and Freeman v. Bridgers, 4 Jones’ Rep. 1. 

In the latter case, it is said that this rule has been establish- 


ed by previous adjudications of the court: ‘“ Where there is 
a guardian, the replication for necessaries does not avoid the 
plea of infancy, because, the fact of there being a guardian, 
whose duty it is to furnish all necessaries for the support of 
the ward, shows that it was not necessary for the infant to 


contract.” 

Where there is a parent or guardian the infant cannot con- 
tract,even for necessaries. Persons must take care (save in 
certain excepted cases) to contract with the guardian, ‘and 
contracting with him, it seems to be a principle of common 
justice, they should be permitted to resort to him, primarily, 
for the fulfillment of the contract. To turn persons, dealing 
with the guardian in relation to the ward’s estate, over to the 
ward, would render it necessary, in every case, for such per- 
sons, in order to guard themselves against loss, to enter into 
an account with the guardian as to the amount of the ward’s 
estate—the income and expenditures, and the necessity for the 
expenditure then contemplated. Such requirements, applied 
to the ordinary transactions of lite, and especially to such a 
one as is the subject of this suit, are manifestly absurd. 
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It will be seen from the foregoing considerations, a guardi- 
an is not in the condition of an ordinary agent or factor, and 
therefore, the same legal relations, in all respects, do not sub- 
sist between them and those whom they respectively repre- 
sent. The former represents one who has no legal capacity 
to contract for himself; the latter, one, who is fully able to 
contract and bind, were he present. The former is substitu- 
ted by the law, and stands in loco parentis. The latter is the 
appointee of his principal, and that principal can, at any mo- 
ment, abrogate or modify his powers. 

This want of analogies between the two, in the sources and 
limits of their powers, makes it obvious, there can be no com- 
plete analogy between them as to liabilities or exemptions. 

There is no error in the judgment of the Court below. 


Per Curtam, Judgment affirmed. 





RIDDICK HURDLE v. LEWIS H. RICHARDSON. 


On a bond, payable twelve months after date, expressed to be for the hire of 
a-slave for a year, the plaintiff is entitled to recover, notwithstanding the 
fact, that the plaintiff got possession of the slave and detained him against 
the wishes of the hirer before the year was out. 


Acrion of pest, tried before Manty, J., at the last Superior 
Court of Perquimons county ; begun by a warrant of a justice 
of the peace, and brought up by successive appeals. 

The action was brought on the following bond: 

“Twelve months after date, we, or either of us, promise to 
pay to Riddick Hurdle, or order, ninety-five dollars, for value 
received, as witness our hands and seals; for the hire of a 
boy, Wesley, for the year 1858, and comply with the usual 
terms of clothing. 

January, ist, 1858. Signed, 

' Lewis H. Ricsarpson, [seal.] 
‘Tuomas R. Suepson, _[seal.} 
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The said slave, Wesley, served the defendant until the mid- 
dle of December, 1858, when he ran away, and his services 
were lost to him for the remainder of the year. On the 24th 
of December, the slave was apprehended as a runaway at the 
request of the defendant, and while the persons having him in 
charge were taking him to Richardson, the plaintiff demand- 
ed him of the captors and took him into possession. On the 
same day, the plaintiff, without the consent of the defendant, 
gave Wesley a permit, in writing, to pass and repass, and to 
procure work in the counties of Gates, Chowan and Perquim- 
ons, until the 1st of January ensuing. 

The foregoing facts were agreed on by the counsel of the 
respective parties, and submitted for the judgment of the 
Court, who gave judgment that the plaintiff was entitled to 
recover the amount of the bond and interest, from which the 
defendant appealed. 


Jordan, for the plaintiff. 
W. A. Moore, for the defendant. 


Manty, J. There is no error in the judgment of the Court 
below. The words “for the hire of a boy, Wesley, for the 
year 1858,” incorporated into the bond, do not import a con- 
dition precedent or a covenant for the service of the slave, 
but is simply a reference to a transaction, (viz., the hire of a 
slave) which formed the consideration of the bond. It is the 
form commonly adopted for securing the money for the an- 
nual hire of slaves throughout our country, and it has never 
been construed to involve a condition or covenant, dependant 
upon which the money is promised. The construction thus 
given is not affected, as we think, by the fact, that the day of 
payment is fixed at the close of the term of service. There 
are obvious reasons for this postponement, discoverable in 
the contents of the paper, without holding the service a con- 
dition precedent, upon which depended the money payment. 

According to this construction of the bond, it will follow, in 
obedience to well-established principles, that the entire sum 
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of money secured should be recovered, subject to no de- 
duction for a partial failure of consideration. The bond not 
being void for any reason, it is wholly recoverable in a court 
of law, and if the defendant have substantial cause of com- 
plaint, he must seek his remedy through a cross action. 

The case before us is distinguishable from that of Widlett 
v. Herring, 4 Jones’ Rep. 262, to which our attention has been 
called. This latter case was an action of asswmpsit, arising 
out of a contract for the service of a slave for a year, and it 
appeared that when the service was about half performed, the 
plaintiff took the slave away from the defendant against his 
will. It was held in that case, that the contract for service 
was entire and executory, and an action for the promised com- 
pensation, or for a guantwm meruit, could not be maintained, 
because of the entirety of the contract upon which the promise 
was based—its non-performance, and the absence of all legal 
excuse for the failure. In the case before us, the contract, 
forming the consideration of the bond, (viz., the tradition of 
the slave, with a right of dominion over him) being executed, 
and a bond taken for the money, we cannot go behind the 
bond and enquire whether the obligee has not done something 
to interfere with the obligor’s rights, and thus impair the 
value of the consideration. A bond without any considera- 
tion, or, with an inadequate consideration, is good in a court 
of law. Nothing in respect to consideration is enquirable into 
except immoral or illegal taint. 

We think the ruling in the case of Wiblett v. Herring, may 
be justified under the authorities cited by the Court. The 
distinctions taken in such cases are often quite subtile, and 
not always characterised by very manifest differences, but 
upon the facts of that case, it would seem clear, there could 
be no recovery upon the special promise, and that the law 
would not raise an assumpsit to pay any less amount upon the 
quantum merwit count. 


Per Curiam, J Eevee affirmed. 
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CALEB SIKES v. JOHN Bi QUICK. 


Notice that a surety has paid the debt of his principal, is net required to be 
given before bringing suit for the money paid. 


Tus was an action of assumpstr, tried before Manty, J., at 
the last Fall Term of Pasquotank Superior Court. 

The Action was for money paid by the plaintiff as the sure- 
ty of the defendant, and the only question was, whether the 
action ‘could be sustained, withont showing that the plaintiff 
had given the defendant notice previously to the commence- 
inent of the suit. 

By consent, a verdict was taken for the plaintiff ‘subject to 
the opinion of the Court, upon the point stated, with leave to 
set it aside and enter a nonsuit, in case the opinion should be 
against the plaintiff. 

Subsequently, the Court ordered a nonsuit, and the plain- 
tiff appealed to the Supreme Court. 


Jordan, for the plaintiff. 
Johnson, for the defendant. 


Manty, J. The objection made to the recovery in this case, 
in the Court below, was, the want of notice to the principal 
before bringing the action. 

This objection is not tenable. The general rule seems to 
be, that where one person, being under an obligation to do so, 
pays money, which another was primarily liable to pay, an 
action accrnes immediately for money paid. The principal 
debtor is bound to keep in mind his liabilities, and at the pro- 
per time, to interpose between his'surety and creditor for the 
protection of the former, and if he fail to do so, and the surety 
be required to pay, it is not necessary to the completion of his 
legal rights of complaint that he should hunt up his principal 
and make a demand. 

We are not aware that this point has, at any time, been 
raised in our courts, but similar actions-are very numerois, 
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and the absence from every ease of any such pvint is, of itself, 
high evidence of what the law is. . In actions by a surety 
against his principal, notice to principal before suit, is no 
where recognized as an element of the plaintiff’s case. The 
cases are collated in the American edition of Smith’s Leading 
Cases, 1 vol. 228, and in Oldin v. Greenleaf, 3 New Hamp- 
shire Rep. 271. 

On the trial below, the Court (in the absence of direct au- 
thority) was led into error from a supposed analogy between 
the relations of the parties, and that which exists between co- 
sureties. Such are the relations between co-sureties, that if 
one pay and make himself the creditor of the others, he ought, 
in common justice to notify them of this change of relation 
before he sues for contribution ; but such is not the case as 
between principal and surety. 

The nonsuit must be set aside, and judgment rendered upon 
the verdict. 


Per Curiam, Nonsuit set aside and judgment for plaintiff. 





STATE v. HENRY BARNES. 


On a motion to quash a bill of indictment, on the ground that the witness, on 
whose evidence it was found by the grand jury, was not sworn in Court, 
the decision of the Judge below, upon the facts, was Held to be conclusive, 


and not the subject of an appeal. 


Morton to quash a bill of indictment, heard before Manty, 
J., at the last Superior Court of Hertford county. 

The motion was made upon the calling of the case and be- 
fore a plea was entered by the defendant. The ground of the 
motion was, that it did not appear any evidence was before 
the grand jury, upon which it was found. 

The evidence relied on by the State, consisted of the name 
of a witness endorsed on the bill by the solicitor, under which 
were the printed words: “ The witness mark thus ——, sworn 
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and sent” subscribed below which, was the name of the clerk 
of the court. There was no mark, either at the name of the 
witness, nor at the space left for that purpose in the printed 
formula. 

The Court being of opinion that there was no sufficient evi- 
dence before him, that the witness had been sworn on the bill, 
sustained the motion, and ordered the bill to be quashed; 
from which judgment the solicitor appealed. 


Attorney General, for the State. 
Barnes, for the defendant. 


Barrie, J. It is settled, that if a bill of indictment be 
found without evidence, or upon illegal evidence, as, upon 
the testimony of witnesses not sworn in court, the defendant 
may take advantage of it by a plea in abatement, or upon a 
motion to quash the bill; State v. Cain, 1 Hawk’s Rep. 352. 


But it is not a ground for arresting the judgment after a ver- 
dict upon a plea in bar; State v. Roberts, 2 Dev. and Bat. 
Rep. 540. Here, the objection was brought forward in pro- 
per time and manner, and the only question is, whether his 
Iionor, in the Court below, erred in ordering the bill to be 
quashed under the circumstances disclosed in the statement 
of the case. The Attorney General contends that he did ;- 
upon the ground that the bill must be presumed to have been 
found upon legal evidence—that the burden of showing the 
contrary was upon the defendant, and that he failed to pro- 
duce any evidence at all in support of his motion. Unfortu- 
nately for this position, it: does not appear that it was taken 
in the Courtbelow. There, it seems to have been admitted 
by the solicitor for the State, that he was bound to show that 
the witnesses, upon whese testimony the bill was found, were 
sworn in Court before they were sent to the grand-jury. He 
accordingly relied upon what was endorsed upon the bill of 
indictment as sufficient to establish the fact. That endorse- 
ment was no part of the record, and, if it had been, in other 
respects, full and complete, it could not, of itself, have been 
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received as evidence of the fact that the witnesses were sworn. 
It could have been used only for the purpose of aiding the 
memory of the clerk if he had been called to testify as to the 
fact. See State v. Roberts ubi supra. But, in truth, the-en- 
dorsement was left incomplete, and could afford no aid what- 
ever to the recollection of the clerk, unless to indicate te him 
that the witnesses had not been sworn. So far, then, as ap- 
pears from the case stated, we should concur with his«Honor 
in his finding of the fact, if we were at liberty to review his 
decision. But we are of opinion, that as the motion to quash 
was predicated upon a question of fact, which had to be pass- 
ed upon in the Court below, the decision of that Court upon 
it is final and conclusive, and is not the subject of review up- 
on an appeal to this Court. 

The reeord does not show any error iu any question of law, 
and as we have not the power to enquire, whether there be any 


error in any question of fact, the judgment must be affirmed. 


Per Curtam, Judgment affirmed. 








JOHN O. ASKEW v. WRIGHT 0. WYNNE. 


The use of alanding on a navigable stream, by the public, for twenty years, as 
a matter of.right, will afford the ground for a presumption, that it had 
been dedicated by the owner to the public. 


Action of rrespass guare clausum fregit, tried before Man- 
Ly, J., at the last term of Hertford Superior Court. 

The act complained of was the putting of certain barrels of 
tar upon a landing, embraced in a grant to David O. Askew, 
dated 16th December, 1833, which land had been conveyed 
by proper assurances to ‘the plaintiff. It appeared that the 
plaintiff and his ancestor David, oceupied the land for a long 
time, claiming it as their own, and down to the timeof bring- 
ing this.action. The grant of 1833, was a substitute, by vir- 
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tue of an act of Assembly, for a previous one, alleged to have 
been destroyed by the burning of the records of Hertford 
county. 

It appeared further, that a public road led to and passed 
by the landing; that it was on a navigable stream, and that 
sea-going vessels resorted to it; that the landing, as well as 
the road, had been used by the public, as a matter of right, 
for more than thirty years. The writissned in March, 1859, 

The plaintiff’s counsel contended, that the time which had 
elapsed since the year 1833, was not sufficient to create the 
presumption of a dedication to the public, and that the taking 
out a grant in 1833, precluded the enquiry from being extend- 
ed beyond that time. 

But his Honor was of opinion, that the use of the landing 
for the length of time, stated by the witnesses, was a sufficient 
ground for them to presume a dedication to the public, and 
so instructed the jury, who rendered a verdict for the defend- 
ant, and the plaintiff appealed. 


No counsel appeared for the plaintiff in this Court. 
Winston, Jr., and Barnes, for the defendant. 


Barrie, J. The defense relied upon, was clearly establish- 
ed by the proof, that the locus in quo had been used as a pub- 
lic landing for more than twenty years after the year 1833, 
before the commencement of the action. It was, therefore, 
unnecessary to enquire whether such use had existed prior to 
the grant issued in 1833, to David O. Askew, under whom 
the plaintiff claimed. \The owner of land may dedicate it to 
the use of the public as.a highway, or street, or square, by an 
immediate act, which will operate not as a grant (for the want 
of a grantee) but as an estoppel in pais. Thus, if the owner 
lay out upon his land the plan of a town or village, with the 
usual streets and squares, and then sell the lots, the streets 
and squares will be at once presumed to be dedicated to the 
use of the public, because it would be a fraud upon the pur- 
chasers of the lots, as well as upon the public, if he were per- 
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mitted to resume his right of private property ; Rives v. Dud- 
ley, 3 Jones’ Eq. at p. 136. See also, the notes to Dovaston 
v. Payne, in the American edition of 2 Smith’s Leading Cases, 
90. Wheré there is no immediate dedication of his land to 
the public, to be presumed from the act of the owner, yet, if 
he acquiesce in the use of a portion of it by all persons, as a 
highway, public landing, and the like, for twenty years or 
more, the law will, from such acquiescence, raise a presump- 
tion of a dedication of that portion to the use of the public, 
and he will be forever afterwards prohibited from so treating 
it as his private property, as to prevent the public from the 
enjoyment of the easement; Woolard v. McCullock, 1 lve. 
432; State v. Marble, 4 Ire. Rep. 318; State v. Hunter, 5 Ire. 
Rep. 369; State v. Cardwell, Busb. Rep. 245. There was, 
therefore, no error in the ruling of his Honor in the Court 
below, and the judgment must be affirmed. 


Per Curtam, Judgment affirmed. 








STATE v. HENRY M. LONG. 


Where there are three counts in a bill of indictment, and testimony was offer- 
ed with respect to one only, a verdict, though general, will be presumed to 
have been given on that count to which the testimony was applicable. 

Where a negro, having a jug, was seen going, in the night time, into the 
house of one who kept spirituous liquor for sale, and after a delay of ten 
minutes, returned with his jug containing liquor, it was certainly not erro- 
neous in a Judge to instruct the jury, they might infer that the liquor was 
purchased of the owner of the house. 


Inpicrment for trading with a slave, tried before CaLpwe 1, 
J., at the last term of Columbus Superior Court. 

The indictment contained three counts. The first charged 
that the defendant, “did unlawfully sell to Luke, a negro 
slave, one gill of spirituous liquor,” the said slave not having 
a permission to buy, &c. 





DECEMBER’ TERM, 1859.” 2 





State v. Long. 





The second count, which is the more materiak one, from the 
view taken of the case by this Court, was:as follows: 

“And the jurors aforesaid, upon their oath aforesaid, do 
further present, that Henry M. Long, late of the county afore- 
said, on the day and year aforesaid, in the night time of the 
same day, between thé hours of sunset and sunrise, at and in 
the county aforesaid, unlawfully did trade with Luke, a ne- 
gro slave, contrary to the form of the statutes in such cases 
made and provided, and against the peace and dignity of the 
State.” 

The third count charges that the defendant, “did unlaw- 
fully deliver to Luke, a negro slave, one gill of spirituons li- 
quor,” without the slave’s having a written permission. 

Nathaniel Soles, a witness for the State, testified that he 
was at the house of the defendant, on.a certain night, about 
eight or nine o’clock ; that he heard a noise like a tap on the 
door; that the defendant opened it, and he saw a negro at the 
door, but who it was, he did not know; that he knew a slave 
named Luke, the property of James Beach, but whether it 
was Luke or not, he could not say ; that after the negro came 
to the door, the defendant went out, and shortly afterwards 
came back into the house with a jug, that would holda quart 
or more, which he filled with liquor, out of a barrel, and car- 
ried it out; that after a while, the defendant came back with- 
out the jug. 

Daniel P. Beach testified, that he was the son of James 
Beach, the owner of Luke; that he went to watch, whether 
the defendant traded with the said slave; that early in the 
night, he saw Luke go towards the house of the defendant 
with a jug, which held between two and three quarts; that 
he (witness) was about twenty-five yards from the house ; that 
the negro remained some ten minutes, and returned with the 
jug, which then had liquor in it. The witness stated, that he 
did not know whether the jug had liquor init, when.the slave 
went towards defendant’s house or not. It was insisted, by 
the defendant’s counsel, that there was no evidence before the 
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jury, that the trading spoken of by the two witeeaette was one 
and the same transaction. 

The Court charged that there was evidence to submit to 
them, that it was the same transaetion, of the weight of which, 
they were the proper judges; that they had the right to con- 
vict on circumstantial evidence, and that men had been hang- 
ed on that kind of evidence. 

The jury retired, and remained out till the next “day, when 
they reported that they could not agree. Thereupon, the 
Court recapitulated the evidence, and then said, there were 
three kinds of presumptions as laid down by a great master of 
the law—a violent presumption, that weigheth much—a pro- 
bable presumption, that weigheth but little, and a slight pre- 
sumption, that weigheth not at all; and he puta case of violent 
presumption, to wit, where a man was seen rushing out of a 
room with a bloody sword in his hand, and on going into it, 
another was found weltering in his blood ; it was a strong pre- 
sumption that he who came out with a bloody sword, was the 
perpetrator, and the Court left it to the jury to compare the 
two cases. Defendant’s counsel excepted. 

Verdict for the State. Judgment and appeal. 


Attorney General, for the State. 
E. G. Haywood, for the defendant. 


Bartiz, J. Though there were three counts in the bill of 
indictment, the testimony was offered with reference to the 
second only, and therefore the verdict, though general, must 
be presumed to have been given on that alone. Such would 
be the case, where there were two counts in a civil action; 
as, for instance, in the action of assumpsit, and we do not see 
why the same rule should not apply to two or more counts in 
an indictment; Jones v. Cooke, 3 Dev. Rep. 112; Morehead 
v. Brown, 6 Jones’ Rep. 368. 

The only enquiry, then, is, whether his Honor, in the Court 
below, erred in his charge to the jury in reference to the tes- 
timony given on the second count. The counsel for the de- 
fendant contends that he did, for, he insists that the testimony 
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of neither of the two witnesses, Soles or Beach, was, alone, 
sufficient for the conviction of his client, and, that to make a 
case of guilt, it must appear that both testified to the same 
transaction, and of that, he insists, there was no evidence. 
The cases cited by the counsel show, clearly, that nothing is 
to be considered evidence, to be left to the jury, tending to 
prove afact, which merely raises a conjecture of that fact. 
We approve of those cases, and feel bound by their authority, 
but we do not think they apply to the case now before us. 
The charge of the Judge was not confined to the tendency of 
the testimony, to show the identity of the transactions spoken 
of by the two witnesses. Even as to that, there was some ev- 
idence, however slight it might be, and his Honor had no 
right to withdraw it from the consideration of the jury. Each 
witness stated that there was a negro man—a jug which would 
hold a qu&rt or more, and that the negro went to the defend- 
ant’s house early in the night. So far, there was some cor- 
respondence in their ,testimony, and though it may have fal- 
len far short of raising a violent presumption of identity, which 
weigheth much, it was more than that slight presumption, 
which weigheth not at all. But his Honor went further in 
his remarks upon the effect of the evidence, and as we under- 
stand it, left it to the jury to decide whether the testimony of 
Beach alone, was not sufficient to justify the conviction of the 
defendant. It was to that testimony, that the illustration of a 
violent presumption, which he gave, was most applicable ; 
and it seemed to strike the jury, as it has struck us, as being 
very forcible to show the defendant’s guilt. If anegro be seen 
going to a house in the night, with a jug, and after staying 
there only ten minutes, returns with liquor in the vessel, we 
think a jury may very reasonably infer that the liquor was 
purchased of the owner of the house, and this inference is 
rendered almost a certainty, when it is shown by other evi- 
dence, that the owner had liquor for sale. We think that the 
verdict was right, and that there is no error in the judgment, 
which was rendered thereon. 
Per Curiam, Judgment affirmed. 
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JOHN G. POWELL & CO. v. ROBERT INMAN. 


A note given to one in failing circumstances, in order to cheat his creditors, 
by giving to the maker a plausible pretext for claiming his property, is void 
in the hands of one to whom it was endorsed for collection, after becom- 
ing due. 


Action of pest on a sealed note, tried before Hearn, J., at 
the Spring Term, 1859, of Columbus connty. 

The defendant pleaded “ general issue, no assignment, and 
illegal consideration.” 

The note in question, bore date 29th of January, 1857, and 
was for the payment of $370, on the 1st of March ensning. 
It was endorsed by Jesse Inman, the payee, to the plaintiffs, 
on the 18th of March, 1857, for the purpose of enabling them 
to collect it, as agents. 

The defendant offered to prove that Jesse Inman was pe- 
cuniarily embarrassed ; that executions were in the hands of 
officers ; that it was agreed between the maker of the note 
and the payee, that the former should set up a fraudulent 
claim to all the personal property of the payee, and for the 
purpose of giving color to the transaction, the note in ques- 
tion was made; that it was never intended to be paid, but was 
to be given up by the said Jesse, who was to remain in pos- 
session of the said personal propetty. The plaintiffs’ counsel 
objected to the reception of this testimony, and it was ruled 
out by the Court. Defendant’s counsel excepted. 

Verdict and judgment for the plaintiffs. Appeal by the 
defendant. 


Strange, for the plaintiffs. 
Leitch, for the defendant. 


Battie, J. The endorsement by the payee of the note, 
sued on after it was due, for the purpose of enabling the plain- 
tiffs to collect it as his agents, did not confer upon them any 
greater right, as against the maker, than the payee himself 
had. If, as against the payee, the note was liable to the eb- 
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jection of having been given upon an illegal consideration, 
he certainly could not be allowed to obviate the difficulty by 
assigning it to an agent to collectforhim. The law, denonnc- 
ing a contract founded in fraud, would be untrue to itself, if 
it allowed itself to be defeated by so simple and obvious a 
contrivance. 

We must, therefore, treat the present suit as if it were 
brought in the name of the payee, Jesse Inman, instead of his 
endorsees and agents, the plaintiffs. So treating it, we are 
clearly of opinion, that the testimony, which was offered for 
the purpose of showing that the note was executed with the 
fraudulent intent to cheat the creditors of the payee, by giv- 
ing to the maker a plausible pretext for claiming all his pro- 
perty, ought to have been received, because, if true, it fur- 
nished a complete defense against the action. 

No principle is better established than that a contract, the 
consideration of which is the doing of an act, either malum 
in se or malum prohibitum is void, and no action at law can 
be sustained upon it; Zhorpe v. Farmer, 4 Dev. and Bat. Rep. 
122; Blythe v. Lovingood, 2 Ire. Rep. 20; Ramsay v. Wood- 
ard, 3 Jones’ Rep. 508; Jngram v. Jngram, 4 Jones’ Rep. 
188. Here, the consideration upon which the bond was giv- 
en, was manifestly illegal, its object being the purpose of hin- 
dering and defeating the creditors of the payee, and out of 
such an illegal contract, no action can accrue to him. Zz 
dolo malo non oritur actio. It can hardly be necessary to re- 
mark, that the fact of the note’s being under seal, cannot pre- 
vent the legality of the consideration, upon which it was found- 
ed, from being enquired into. A seal may prevent the en- 
quiry, whether the instrument was given without any consid- 
eration, but not whether the consideration was contrary to the 
policy of the law, and, therefore, illegaland void. See Garner 
v. Qualls, 4 Jones’ Rep. 223. Our opinion being that there 
was error in rejecting the testimony to which we haye advert- 
ed, the judgment in the Court below must be reversed, and a 
venire de novo awarded. 


Per Curiam, ' Judgment reversed. 





IN THE SUPREME COURT. 





Wooley v. Robinson. 





CALVIN WOOLEY, Adm’r., v. ALEXANDER ROBINSON. 


Where a plaintiff obtained a verdict, and is entitled to a judgment thereon, 
under the statute, Rev. Code, chap. 31, sec. 75, he is entitled to full costs, 
unless otherwise directed by statute, which are to be taxed by the clerk. 

The taxation of costs by the clerk, is subject to the supervision and control of 
the Court, and objections to the taxation of witnesses on account of the 
excessive number or impertinence, or because not tendered, will receive 
the consideration of the Court upon a rule obtained for the purpose, but 
they do not affect the form or character of the judgment itself. 

Where a party is apprehensive that the clerk will err in the taxation of costs, 

+ he should move the Court for special directions to the officer as to taxing 


the costs. : 

Where several articles are sought to be recovered in a declaration containing 
a single count, a portion of which plaintiff succeeds in recovering, and as to 
the residue fails, the witnesses examined solely as to the articles not recov- 
ered, are not necessarily to be excluded from the bill of costs, but may be 
taxed subject to exceptions for excess in number or irrelevancy. 


Morton as to the taxation of costs, heard before SHreruern, 
J., at a Special Term, June, 1859, of Montgomery Superior 
Court. 

The question, in this case, arose in an action of detinue, 
which was tried at this term, wherein the plaintiff, as the ad- 
ministrator of Sarah Robinson, sought to recover from the 
defendant “ five slaves,” “ six parlor chairs,” and -“‘ one bed and 
furniture.” The defendant claimed the slaves as a gift from 
plaintiff’s intestate, and adduced in evidence a deed of gift, 
which the plaintiff attacked, on the ground, that his intestate 
was non compos mentis. Nine witnesses were offered and 
examined by the plaintiff, and a larger number by the de- 
fendant. Two of the nine were examined by the plaintiff as 
to all the property sued for, the other seven only as to the five 
slaves. The jury found that the defendant detained the par- 
lor chairs and the bed and furniture, but did not detain the 
slaves. 

Upon this finding, the Court gave judgment that the plain- 
tiff recover the said chairs and the bed and furniture and all 
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his costs, to be taxed by the clerk, from which the defendant 
appealed. 


Ashe, for the plaintiff. 
Kelly, tor the defendant. 


Manty, J. The judgment of the Court below, is in the 
precise language of the statute. It is enacted (Rev. Code, 
ch. 31, sec. 75,) that “in all actions whatsoever, the party in 
whose favor judgment shall be given, or in case of nonsuit, 
dismission, discontinuance or stay of judgment, the defendant 
shall be entitled to full costs, unless where it is or may be 
otherwise directed by statute.” As there was a verdict and 
judgment below for the plaintiff, it follows that there should 
also be a judgment in his favor for tull costs to be taxed by 
the clerk. Where a party is entitled to a judgment for costs, 
he is, under our statute, entitled to all his costs, or full costs. 

This Court, in interpreting the Revised Statutes, chap. 31, 
sec. 79, which is, in substance, the same as the above section 
of the Code, settled the law as above stated ; Costin v. Baa- 
ter, 7 Ire. Rep. 111. While the law is thus plainly written, 
however, it often happens that diiticulties arise as to what are 
a party’s full costs. By the 74th section of the Revised Code, 
chapter 31, it is provided, “ at the court where the cause shall 
be tinally determined, the party recovering judgment shall 
file in the clerk’s office the witness tickets ; the amount where- 
of shall be taxed in the bill of costs, to be levied and recov- 
ered for the benefit of said party: Provided, that the party 
cast shall not be obliged to pay for more than two witnesses 
to prove a single fact.” And it has also been long held to be 
a practical duty with the Court to direct witnesses not to be 
taxed, or strike them out from the bill of costs, and leave them 
to be paid by the successful party who summoned them, not 
only where there has been more than the requisite number to 
a fact, but, also, where it appears that any have been imma- 
terial or not tendered. Under the general order, therefore, for 
the taxation of costs in this case, if the defendant apprehended 
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there might be errors, on the part of the clerk, to his prejudice 
in respect to certain witnesses, this. apprehension might have 
veen brought before the Court upon a rule and special direc- 
tions obtained, if a proper case Ifad been made out. Whether 
upon a scrutiny of the testimony, made in this way, it may 
not have become the duty of the Court to exclude witnesses 
from the taxed bills of costs, we have no means of determin- 
ing. The fact per se stated on the record did not, in our opin- 
ion, require of the Court the exclusion demanded. Where 
several articles are songht to be recovered in a declaration 
containing only a single count, a portion of which plaintiff 
succeeds in recovering, and, as to the residue, fails, the wit- 
nesses examined on the parts only as to which the plaintiff 
tailed are not, ipso facto, to be excluded from his bill of costs, 
but may be taxed subject to exceptions for excess of number 
or impertinence as above stated. 

We think the judgment of the Superior Court was right, 
and it is, therefore, affirined. 


Per Curiam, Judgment affirmed. 





CANDACE LUCAS v. GILBERT R. NICHOLS. 


Where one, threatened with a suit for slander, gave a sum of money to an- 
other, to indemnify him against loss by such a suit, and to that end. took from 
such party a bond, in a penalty, conditioned to save him harmless, it was 
Held such bond and arrangement were not competent, as an admission of 
defendant's guilt. 

Words which impute to a female, a wanton and lascivious disposition only, 
are not actionable. 

Words of doubtful import, one sense of which may, however, be considered 
slanderous, were properly left to the jury to determine in what sense they 
were meant. ’ 

Words spoken after an action brought, cannot be brought in to the aid of 
doubtful or ambiguous words, so as to give them the character of slander. 





Lucas v. Nichols. 








Action of sLanper, tried before Catpwett, J., at the last 
Fall Term of Montgomery Superior Court. 

The plaintiff was & single woman. The words alleged in the 
declaration were, that “ he,” the defendant, “ would give any 
one twenty-five dollars that would get her (the plaintiff) a 
young one.” The words were spoken in October, 1856. 

Further, it was alleged and stated by two witnesses, that 
the day after Christmas, 1856, the defendant said of the plain- 
tiff, “she had got a new sweet-heart, Wesley Dean’s Pete ; it 
used to be Ben Lucas and sometimes Jake Calicoat ;” that all 
three of these persons, Pete, Ben and Jake, were slaves, be- 
longing to persons of the surnames attributed to them, and 
lived in the neighborhood of the plaintiff. 

Another witness testified, that in June, 1857, after suit 
brought, he was asked by the defendant, whether he thought 
the plaintiff would injure him, and on receiving an equivocal 
reply, he said, “he would do her some,” for he had re | told 
she had two or three black children. 

There was much contradictory testimony, as to whether the 
defendant had used the language ascribed to him by the plain- 
tiff, as being used in December, 1856. 

The plaintiff offered to prove that before suit was brought, 
the defendant paid two persons by the name of Haltom and 
Northcott two hundred dollars, and they executed a bond, in 
the penal sum of $1000, to indemnify the defendant against 
any judgment the plaintiff might recover against him. This 
was offered to confirm the plaintiff’s witnesses as to the 
speaking of the words in December, 1856, and as an admis- 
sion that he was guilty of speaking the words. This testimo- 
ny was objected to by the defendant and rejected by the 
Court. Plaintiff excepted. 

The Court instructed the jury, that the words spoken in 
October were not actionable. Plaintiff excepted. 

That as to the words spoken the day after Christmas, 1856, 
it was left to the jury to decide whether they were spoken or 
not, and if so, whether it was the intention of the defendant, 
in the use of the language, to charge the plaintiff with having 
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had sexual intercourse with the said slaves, or either of them ; 
that if such was the meaning, the plaintiff would be entitled 
to their verdict. Plaintiff again excepted. 

That as to the words spoken after suit brought, the jury 
ought to regard them in aggravation of the damages, if they 
should find that the defendant intended to impeach the plain- 
tiff’s chastity in relation to either of the slaves, but they were 
not the foundation of the action, and could not be heard to 
explain the testimony antecedent to the bringing of the suit. 
Plaintiff again excepted. 

Verdict and judgment for the defendant. Appeal by the 
plaintiff. 


J. H. Bryan and Kelly, for the plaintiff. 
Ashe, for the defendant. 


Manty, J. The evidence offered by the plaintiff on the 


trial of this cause, and rejected by the Court, was properly 
rejected. 

The bond taken by the defendant to indemnify himself 
against an adverse result of the suit, was offered as pertinent 
to prove the plaintiff’s case—the speaking of the words. If 
pertinent at all, it must be as an admission of guilt, and we 
do not think such an interpretation can be fairly put upon it. 
While it has been held of late, and especially by the Ameri- 
can courts, that admissions of a certain class, made upon a 
negotiation for a compromise, are competent, mere proposi- 
tions, upon such a negotiation, to pay for one’s peace, have 
uniformly been excluded, Indeed, there seems to be a mark- 
ked distinction between an admission of particular facts, and 
an offer of a sum of money to buy peace. If a direct offer, 
to the party complaining, to buy peace, be excluded, no 
good reason is perceived why a security taken from an in- 
different person, as an indemnity, should not also be excluded. 
If the first be excluded as impertinent and of no weight, so 
ought, also, the last. In the case of Bawmgarner v. Mauney, 
10 Ire. Rep. 121, it is decided that the record of tle removal 
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of a cause from one county to another, is not relevant, nor 
proper evidence to be submitted to a jury on the trial of a 
cause. The principle there settled, seems to be the same with 
that involved in the point now before us—that an act done to 
secure one’s self against the contingency of loss in an impend- 
ing lawsuit, is not, of itself, an admission of any thing that 
ought to be received and weighed by the jury. Such acts 
might be calculated to prejudice a party, but could not shed 
any legitimate light upon the issues of a cause. 

The only rule of evidence, which seems to be in conflict 
with this general principle, is the admissibility of a eulprit’s 
flight to prove his guilt. This act, however, is of a higher and 
different order of significance, than such as we have been 
considering, and in the judgment of our courts, has been ap- 
parently regarded as an exception to the rule. ’ 

We entirely concur with his honor in the Court below, i in 
the opinion which he expressed as to the character of the 
words spoken in October. ‘They do not charge incontinency, 
and, therefore, are not actionable. Incontinency means want 
of restraint in regard to sexual indulgence, and imports, ac- 
cording to our statute, definitive, adécit, sexual intercourse. 
The worst interpretation that ean be put upon the words, is a 
charge of a wanton or lascivious disposition, and the words do 
not necessarily imply that. 

With respect to the third exception, that is, the instructions 
of the Judge as to the words spoken the day after Christmas, 
we are also of opinion there was no error. These words may 
have been intended to convey to the hearers a charge of in- 
continency. They are susceptible of that meaning, but that 
is not the only one which may be put upon them. In the 
mildest sense, it is true, they are grossly indecent and insult- 
ing, but may, nevertheless, signify something short of an ac- 
tual surrender of her person to the embrace of any one of the 
slaves mentioned, viz., a grossly depraved and wanton incli- 
nation. And the imputation of such a temperament is not a 
charge of incontinence, as was settled in the case of McBray- 
er v. Hill, 4Tre. Rep. 186. The words used being ambiguous 





IN THE SUPREME COURT. 


Lucas v. Nichols. 








and capable of a double interpretation, it was proper for the 
Judge to leave it to the jury to decide, under the circumstan- 
ces, whether it was intended thereby to charge the plaintiff 
with having had sexual connexion with either of the slaves 
mentioned. The case of Woolworth v. Meadows, 5 East Rep. 
463, is the leading case upon this poirft, and establishes the 
principle here stated, and has since been followed, we think, 
with uniformity. 

The fourth and last exception, presents the point, whether 
certain words used by the defendant after the suit was com- 
menced, may be considered by the jury as an explanation of 
certain other words spoken before, and which constituted the 
foundation of the-action. This exception is based upon the 
hypothesis, that the words, for which the action was brought, 
were not, in themselves, or connected with the circumstances 
under which they were spoken, sufficiently pointed or signifi- 
cant to convey the idea of incontinence, and thus amount to a 
slanderous charge, but the words afterwards used, gave them 
this point and significance. The fallacy of the point, made 
in the exceptions, seems to us manifest. Words to be action- 
able, must convey to the minds of hearers, at the time, some 
slanderous charge, and if unsusceptible of such a sense, or if 
not taken in that sense, then they cannot be helped or inter- 
preted by subsequent words, or acts, so as to make the former 
words the foundation of a suit. This would be applying the 
doctrine of relation to cases not heretofore supposed to be 
within its range. 

We think there is noerror in the rulings below, and the 
judgment must be affirmed. 


Per Ovrim, Judgment affirmed. 
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Doe on the demise of ISAAC CLEGG v. JOHN FIELDS. 


The opinion of a surveyor as an expert, is competent to show that certain 
marks on a tree, claimed as a corner, were corner or line marks; but is 
not admissible to show that it was the corner of a particular grant. 

Where the only question, in an action of ejectment was, whether there was 
an outstanding title superior to that of the plaintiff, it was Held not to be 
material for the jury to consider, whether the defendant’s title connected 
with it or not. 

(The case of Stephens v. West, 6 Jones’ Rep. 49, cited and approved.) 


Action of EJECTMENT, tried before Hearn, J., at a Special 
Term (November, 1859) of Moore Superior Court. 

The plaintiff made out a case, which, it is admitted, entitled 
him, prima facie, to recover according to his lines as laid 
down in the annexed diagram, 14, 15,18, &c. But the defend- 
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ant claimed under a granf to one Bettis, the land comprised 
in the quadrangle 14, B, C, D, dated in 1770, and older in date 
than plaintiff’s claim, which only went back to 1803. The 
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locus in quo is the triangle 17, B, 16, which is common to the 
conveyances of both parties. There was no evidence that 
either of the parties, or their predecessors, ever had actual 
possession of this lappage until 1856, when the defendant 
cleared a field on it. The main question, in the case, was 
as to the location of the Bettis grant. Mr. Ray, by profes- 
sion a surveyor, introduced by the defendant, testified that 
he had never had the corner tree pointed out to him, but go- 
ing to the south side of McLendon’s ereek, guided by the de- 
scription in the grant, he found a tree marked as a corner, 
with pointers around and to it, and off from this, an old mark- 
ed line from 14 to B, and thence an old marked line from B 
to O; that he then did no further actual surveying, but plot- 
ted the land according to the course and distance, and laid it 
down as represented in the diagram. He stated further, that 
about ten years ago he went, as a surveyor, to the same tree ; 
that the marks were then plainer, and the tree just such as 
that described in the grant. Upon this statement he express- 
ed an opinion, that the grant to Bettis covered the locus in 
quo. To this opinion the plaintiff’s counsel objected, but the 
Court admitted the answer of the witness in evidence. 

The Court charged the jury in reference to the testimony of 
Ray, that his opinion, as that of a man of skill and science, 
was admitted for the purpose of showing that the marks upon 
the tree, claimed as a corner, were corner or line-marks, but 
not admitted to show, as a question of science, that this was 
the corner, or these, the lines of Bettis’ grant. The Court in- 
formed the jury, that they. must determine for themselves 
whether this tree, claimed as a corner, and these lines, from 
14 to Band from B to C, were, in fact, the corner and lines 
ef the Bettis grant, and whether the defendant had satisfied 
their minds that this grant was so located as to include the 
trespass ; for that as the lessor of the plaintiff had shown a 
prima facie case, the burden was on the defendant to show the 
location of this grant, to entitle him to their verdiet. Plain- 
tiff’s counsel excepted. 

The counsel for the plaintiff argued, and asked the Court 
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to charge the jury, that the defendant, not having been in 
actual possession of the lappage until 1856, had shown no title 
to the locus in quo. 

The Court refused to give this charge, but instructed the 
jury, that it was immaterial whether the defendant had title 
or not, provided the Bettis grant had been located to their 
satisfaction ; for that if that grant was located by the defend- 
ant, then the possession of the lappage would be in those 
claiming under Bettis, as having the older title, Plaintiff’s 
counsel again excepted. 

Verdict and judgment for the defendant. Plaintiff appeal- 
ed to this Court. 


Person, for the plaintiff. 
Kelly, for the defendant. 


Manty, J. The record of the trial below, does not dis- 
close any error of which the plaintiff can justly complain. 
The opinion, which the surveyor was allowed to express, as to 
the location of the Bettis grant, would be erroneous, if the 
jury had not been guarded from considering it for any impro- 
per purpose. 

The Court informed the jury, that “the surveyor’s opinion, 
as that of a man of skill and science, was admitted for the pur- 
pose of showing that the marks upon the tree, claimed as a 
corner, were corner or line-marks, but not admitted to show, 
as a question of science, that this was the corner or those the 
lines of the Bettis grant. The Court informed the jury, that 
they must determine for themselves whether this tree, claim- 
ed as a corner, and the two lines, from 14 to B and from B-to 
C, were, in fact, the corner and the lines of the Bettis grant; 
and whether the defendant had satisfied their minds that this 
grant was so located as to include the trespass.” Subject to 
this modification, the opinion was left to the jury to be con- 
sidered and weighed by them as other evidence, and for the 
purpose, thus explained, we think it was legitimate. The 
matter, embraced in this exception, has been so recently dis- 
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cussed and explained in this Court, in the case of Stephens v. 
West, 6 Jones’ Rep. 49, that we deem it unnecessary to say 
more. It will be found by a reference to that case, that the 
judicial. officer, who tried thts below, was careful to keep 
strickly within the limits there assigned to the opinzons of a 
surveyor as an expert. That case being entirely approved, 
covers the whole ground of the first exception. 

With respect to the other, in reference to the instructions 
asked for and refused, it is obvious, the Court below was cor- 
rect. It will be observed, that if the Bettis grant were loca- 
ted so as to cover the land in dispute, there would be in those 
who claimed, under him an older, and, therefore, a superior 
outstanding title, and the plaintiff could not recover, upon a 
plain principle, governing this form of action. The jury had 
already been told that the plaintiff had made out a prima 
Jacie case, and was entitled to recover, unless the grant to 
Bettis was located as the defendant contended. It was, there- 
fore, not material whether the defendant had shown title in 
himself. Upon the hypothesis submitted, he had shown it 
out of the plaintiff, and that was sufficient to defeat the action. 
The plaintiff had already had the benefit of all proper instruc- 
tions in his behalf, and the additional instructions, asked for, 
were without point, and properly refused. 

There is no error, and the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 








MeKay v. Glover. 





Doe on dem. of A.S. McKAY v. SAMUEL GLOVER e¢t al. 


A note given for rent, reciting that the maker, was the tenant of the payee, and 
had been for ten years, is evidence to qualify and explain the then posses- 
sion, but it cannot run back and prove a tenancy for any length of time. 

If plaintiff, in ejectment, shows title to any part of the land contained in the 
demise, which is in the defendant’s possession, the jury may render a gen- 
eral verdict. Or they may, under the direction of the Court, find specially 
so as to enable the parties to run their lines. 

Where several defendants are sued in ejectment, and one of them shows color 
of title, and seven years possession, distinct from the possession of the oth- 
ers, the defense of the one can in no wise avail the others. 


. 


Action of EsEcTMENT, tried before Catpwett, J., at the last 
Term of Robeson Superior Court. 

The defendant insisted against the right set up by the plain- 
tiff, that although he claimed the premises, under a title, com- 
mencing subsequent to that of the plaintiff’s lessor, he was 
protected by a seven years possession under the color of title. 
The color relied on, was the will of Angus Gilchrist, convey- 
ing the land, in question, to his wife and two children, James 
and John ; and the-possession relied on, was that of one Sam- 
uel Glover, who entered in 1842 upon the land; but it was 
doubtful as to the character and extent of his possession. There 
was evidence, going to show that he went in under a contract 
to purchase 75 acres, which was laid off to him and marked, 
and that he claimed no further than to these marks from that 
time till 1852, when he gave John Gilchrist the following 
paper-writing : 

“ On the first day of January next, I promise to pay John 
Gilchrist or order twenty-five cents, for rent of land, on which 
I entered as his tenant in the year 1842, and have cultivated 
as tenant since that time, this February 24, 1852. 

) Samvuet Gover.” 

“ Witness, J. W. Bryan.” 


The defendant offered this paper as evidence of their hold- 
ing under Angus Gilchrist ever since 1842; but it was ob- 
jected to, as being only the declaration of the defendants, Glo- 
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ver and Gilchrist, and, therefore, incompetent for any purpose; 
bat his Honor held that it was evidence to prove, that in 
1852, the date of the instrument, Glover held as the tenant of 
Gilchrist ; but that it was not evidence of a tenancy running 
back to 1842, or for any length of time. Defendants’ counsel 
excepted. 

As to two of the defendants, Brown and MePhall, it did 
not appear when, or under whom, they entered or claimed, or . 
at what time their possessions began, but it did appear that 
they were not in possession of anyspart of the 75 acres marked 
off to Glover, 

The Court charged the jury, that the will of Gilchrist was 
color of title ; that if it covered the seventy-five acres marked 
off to Glover, they should find a verdict in his favor. 

The counsel, for the defendants, then moved the Court to 
charge, that if the jury should find a verdict in favor of Glo- 
ver, they ought also to find in favor of the other defendants, 
Brown and McPhall. The Court refused the instruction as 
asked, and told the jury, that according to the testimony, the 
possession of Brown and McPhall was not within the 75 acres 
laid off to Glover ; that if they were satisfied, that previously 
to 1852, Glover entered and held the 75 acres, under a con- 
tract of purchase, and that he claimed to the lines made to 
designate that tract and ne further, the other defendants could 
take no benefit from his possession, and were not entitled on 
that account to their verdict. The defendants again excepted. 

The jury found a general verdict for the plaintiff against 
all the defendants. 

On a rule for a new trial, in the Court below, it was object- 
ed that the verdict being general, was wrong; for that the jury 
ought to have found specially. But the Court over-ruled the 
objection, and gave judgment according to the verdict, from 
which the defendants appealed. 


Strange and Person, for the plaintiff. 
Kelly, Leitch ond Wm. MeL. McKay, for the defendants. 
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Pearson, C. J. In respect to the question of evidence, 
growing out of the instrument of writing, executed by Glover 
in 1852, we concur with his Honor. The instrument was com- 
petent evidence of a tenancy at that time, but it could not be 
extended and act so as to cover past time back to 1842. Such 
declarations, whether written or verbal, are admitted on the 
principle of the ves geste, as explanatory of the act of posses- 
sion, and of course, must be confined to the present, and cannot 
be extended either to past or future time; in respect to 
which, such declarations are “ naked,” that is, unaccompanied 
by any act of which they make a part. 

The instruction, that, if the jury should find in favor of 
Glover, they should also find in favor of the other defendants, 
Brown and McPhall, was refused, for the reason, that accord- 
ing to the testimony, their possession was not within the seven- 
ty-five acres laid off to Glover, and in respect to which, it was 
supposed in the previous instruction, the title of Gilchrist had 
ripened, and if the possession of Glover, prior to 1852, was 
confined to the 75 acres, a verdict for him, in respect to that, 
could not avail them. This, we think, supports his Honor’s 
conclusion. But the point seems to be cut off by a general 
verdict against Glover as well as the other two defendants. 

On the motion for a new trial, defendants’ counsel object- 
ed, that the verdict being general, was wrong; for thatthe 
jury ought to have found specially. It is well settled, that if 
a plaintiff succeeds in showing title to any part of the land 
contained in the demise, of which the defendant is in posses- 
sion, the jury may return a general verdict; although, as to 
the other part, the plaintiff failed to show title. The Court 
may, in its discretion, direct the jury to find specially, so as 
to run the line between the plaintiff and defendant; but the 
usual course is not to complicate the enquiry; and to allow a 
general verdict, if the plaintiff makes out his case as to-any 
part of the land held by the defendant, and the plaintiff then 
takes out a writ of possession at his peril. There is no error. 


Per Cvriay, Judgment affirmed. 
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Doe on the demise of THOMAS BAILEY et. al. v. SAMUEL BAILEY. 


Where the maker of a deed of gift handed it to one, with instructions to hold 
it till he called for it, and died without ever having called for it, it was Held 
that there was no delivery of the deed. 

It was Held further, that this expression in the donor’s will subsequently 
made, viz: “I give and bequeath to my son §. in addition to what I had 
given him by deed of gift,” certain notes, &c., was not a sufficient reference 
to the deed above mentioned, to incorporate it into the will, and so pass 
the land. 

Held further, that parol evidence was not admissible to show that this was the 
deed of gift referred to in the will; and 

Further, that an entry on the back of the deed of gift made by the draftsman, 
“deed of gift of laud,” was not admissible for any purpose. 


Esecrment, tried before Catpwett, J, at the last Fall Term 
of Anson Superior Court. 
, The parties on both sides, claimed under one John Bailey, 


and the lessors of the plaintiff, and the defendant are heirs at 
law. In 1841, the said John executed two deeds of gift in 
favor of the defendant, bearing the same date, one for the 
land in question, and the other for slaves and other property, 
andplaced them in the hands of one Boggan, with instruc- 
tions to hold them till he called for them. He never did call 
for them, and they remained in Boggan’s possession until John 
Bailey’s death. In 1844, said Bailey executed his last will 
and testament in which is the following clause: “I give and 
bequeath to my son Samuel Bailey, in addition to what I have 
given him by deed of gift, the principal of the notes of hand 
which I now hold,” &c. 

The defendant offered to prove that on the back of the deed 
for the land there was an indorsement by the draftsman in 
thése words, “ Deed of gift for land.” The testimony was ob- 
jected to and rejected by the Court. Defendant excepted. 

The ‘defendant contended that the deed of gift was sufti- 
ciently referred to in the will to make it a part thereof; and 
that if it was not, he proposed to prove by parol, which deed 
was referred to by the will, insisting that it was a latent am- 
bigtity. “His honor held the testimony inadmissible, and 
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charged the jury that the land did not pass by the deed, be- 
cause there was no evidence that it had been delivered; and 
that it did not pass by the will, because there was not a suffi- 
cient description to identify the deed, and to bring it in as 
part of the will. The defendant again excepted. Under these 
instructions, the jury found a verdict for the plaintiff, and the 
defendant appealed. 


Ashe, for the plaintiff. 
No counsel appeared in this Court for the defendant. 


Barrie, J. There was certainly no delivery of the deed in 
question. The donor never intended to part with his control 
over it. Mr. Boggan took it, and was to keep it, not for 
the donee, but for the donor himself; and there was, therefore, 
the want of an essential ingredient of a delivery, to wit, the 
putting of it out of the possession of the donor without his re- 
taining any power or authority to control it. Baldwin v. 


Maltsby, 5 Ired. Rep. 505; Phillips v. Houston, 5 Jones’ Rep. 
302. 

As there was no delivery of the instrument to make it’ ope- 
rate as a deed, another question arises: was it so incorporated 
in the alleged donor’s will as to make it operate as a devise 
of the land to the defendant? It is very clear that the clanse 
of the will relied upon for that purpose, cannot have ‘that ef- 
fect. There is no particular deed of gift described, or referred 
to, and, therefore, the uncertainty and ambiguity is patent 
upon the face of the will, and cannot be aided by parol proof. 
Chambers v. McDaniel, 6 Ired. Rep. 226. 

The testimony offered and rejected, was manifestly irrele- 
vant and incompetent. We are not certain that we know 
for what purpose it was offered; and we are very sure that 
we cannot perceive any purpose it could have answered. It 
formed no part of the instrument, and it could not prove, or 
tend to prove, a delivery ; and we are surprised that it was of- 
fered at all. There is no error in the judgment below. 


Per Curt, Judgment affirmed. 
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JOHN SCOGGIN v. JOHN H. DALRYMPLE. 


The declaration of a deceased person, is admissible to establish a corner tree, 
which was not in view at the time of the declaration, but the position of 
which was so described by the declarant as to enable the witness, to whom 


he spoke, to find it. 


Trespass Q. C. F., tried before Sueruerp, J., at a Special 
Term (November, 1859,) of Moore Superior Court. 

In order to establish the boundary of a grant, under which 
he claimed, the plaintiff introduced one Morris, who stated 
that he was the son of Peter Morris, a chain-carrier at the 
survey of the entry- for the grant; that his father, who was 
dead when the witness testified, had pointed out to him a cor- 
ner as the third corner, and told him that there were other 
corners, which he (witness) could find in certain directions ; 
that he’made search and found marks, which he has since 
known, and that he pointed them out on the survey of the 
disputed land. The survey of the land was made partly by 
the’information of Morris, and was found to correspond main- 
ly with his statement as to the first line and corner. The de- 
fendant’s counsel objected to the declarations of Peter Morris, 
unless he showed the line or corner at the time; but the Court 
admitted the whole statement, and the defendant excepted. 

Verdict and judgment for the plaintiff. Appeal by the 


defendant. 


Person, for the plaintiff. 
Kelly and Neill McKay, for the defendant. 


Man ty, J. Traditionary evidence has long been received 
by the courts of North Carolina in questions of private bound- 
aries, as well as public. This has been yecognised by the 
Judges as a departure from the rules of the common law, but, 
nevertheless, it has been adhered to without deviation. It is 
now settled, that hearsay from a deceased person, is compe- 
tent in questions of boundary between private estates. The 
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necessity for such a departure from the common law princi- 
ple grew out of the inartificial manner in which the lands of 
the State were originally surveyed and marked, making it 
necessary, in order to fix the position of the respective par- 
cels, to resort more frequently to tradition, and to give this kind 
of evidence greater efficiency by enlarging its limits. What- 
ever may have been the reason, this extended use of hearsay, 
according to the rule above laid down, is now firmly estab- 
lished. 

The precise point, and the only one presented in the bill of 
exceptions is, whether the declaration of a deceased person is 
admissible to establish a corner tree, which js not in view at 
the time of the declaration, but the position of which is de- 
scribed by the declarant, so that it is found by a witness. 

We can, perceive no reason why such testimony is not ad- 
missible. The hearsay becomes definite by the aid of the wit- 
ness, who, following the directions given, finds the tree, and 
while it might be considered as of doubtful admissibility, dis- 
connected from the evidence of the living witness, yet, aided 
by that, it seems to us clearly competent. We do not wish to 
be understood as laying down a rule that declarations of de- 
ceased persons as to corner or line-trees not in view, would be 
incompetent. That might depend upon whether their posi- 
tions were so defined by the declarant as to make it practica- 
ble to identify them, or prove their location to the satisfaction 
of the Court and jury. The point before us is, whether the 
hearsay evidence offered, connected with the other testimony, 
giving it definitiveness, was properly left to the jury, and that, 
only, we undertake to decide. 

The force of the proof would, of course, depend upon the 
identification of the tree, found, with the tree meant by the 
deceased, which was properly submitted as a matter of fact, 
we suppose, to the jury. Assuming it to be the tree meant, 
it was established to be a corner by proof, equal to the case 
of the deceased, on the spot, placing his hand upon the ‘tree 
and making the declaration ; and more ‘cogent than the dec- 
laration of the deceased showing a spot, where (as he said) a 
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corner tree had stood, or showing a stump, upon which a 
marked tree once grew; and yet, these two latter cases, as 
well as the first, have been sanctioned by judgments of this 
Court. The case now before us is stronger than the last men- 
tioned, for the reason, that when witnesses are equally credi- 
ble,.a fact, which is irrefragably inferred from other facts 
established by separate witnesses, is more credible than if 
one witness had sworn to it. The pertinency and force of 
these considerations will be seen, when we advert to the ground 
of the objection to the evidence, viz., its want of definitive- 
ness and significance. The case of Mendenhall v. Cassels, 
3 Dev. and Bat. Rep. 49, was an attempt to show, by common 
reputation, that a-parcel of land of 100 acres, was embraced 
somewhere within four grants of twelve thousand five hundred 
acres each. The Court said that was too indefinite to amount 
to any evidence of the fact, and excluded it. In that case, 
there was no ancillary proof to give point or location to the 
hearsay. 

Our conclusion is, it was not error in the Judge to allow 
the entire declarations of the deceased person, connected with 
the other testimony in the cause, to go to the jury, and the 
judgment is, therefore, affirmed. 


Per Curiam, Judgment affirmed. 
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‘ 


State on the relation of CHARLES HOLLOMAN, ez. al. v. SAMUEL. 
LANGDON, et. al 


Where money was paid to the deputy of a clerk and master, afterthe term of 
office of his principal had expired, although he was still acting, without being 
reappointed, and without giving a new bond, it was Held that this was no 
breach of the official bond he had formerly given. (The case distinguished: 
from Chairman of Common Schools v. Daniel, 6 Jones’ Rep, 444.) 


Action of Dest, tried before CaLpwe t, J., at the last Term 
of Brunswick Superior Court. 

The plaintiff declared for the breach of the official bond of 
8. B. Everett, Clerk and Master in Equity of Brunswick. 

The bond declared on, was executed on the 26th October, 
1847, at which time said Everett was appointed to the office. 
He never was re-appointed, and never gave any other bond. 
It appears of record in the archives of the Court of Equity 
aforesaid, that Everett resigned his office in 1853. In 1848, 
Samuel Langdon was appointed deputy to the said Everett, 
and acted as such during the whole time that Everett profess- 
ed to act, viz: till 1853, at which time Langdon himself was 
appointed to the office of clerk and master of the said court. 
In 1852, the sum of $1498.75 came to the hands of Samuel 
Langdon by virtue of a decree made in 1849, in the said: 
court of equity, in behalf of the relators, for the sale of real; 
estate. This money was never paid over to Everett, but was- 
kept by Samuel Langdon, and was in his hands when he- was 
appointed in 1853. He has never paid it to the relators of the 
plaintiff, or to any one else authorised to receive it.. Everett 
died in —-—_—, and S. B. Langdon was appointed execu- 
tor. In 1847 an order was made for the said Langdon to pay 
the money to the relators, which, on demand, was not done. 
The foregoing facts were submitted as a case agreed, and the 
judgment of the Court prayed thereon. 

On consideration, the Court decided that the plaintiff was 
not entitled to recover; from which judgment he appealed to- 
this Court. 

4’ 
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Person, for the plaintiff. 
E. G. Haywood and Strange, for the defendant. 


Pearson, C. J. As the term for which S. B. Everett was 
appointed clerk and master had expired before the money was 
paid to his deputy, there is no principle upon which an action 
ean be maintained on his official bond; for, to make out a 
breach, it is necessary to prove that the money was received 
during the time covered by the bond. How far Mr. Everett 
may have subjected himself to the pains and penalties of the 
law for usurping the office, and acting without being reap- 
pointed, and without executing the new bond, which in case of 
reappointment he Was required to execute, is a subject upon 
which we are not now at liberty to enter. The case, Chair- 
man of Common Schools v. Daniel, 6 Jones’ Rep. 444, is put 
expressly on the ground that the appointment of those officers 
is for one year, and until a successor shall be appointed, and 
enter wpon the duties of the office,” which distinguishes it from 
the case before us. 


Per Curiam, Judgment affirmed. 








THOMAS K. TORRANS v. EPHRAIM STRICKLIN. 


A tenant from year to year, who waives his right to notice to quit, and goes 
out of possession, has no right to go back on the premises, 

The abandonment of the premises by a tenant non animo revertendi, remits 
the landtord to the possession, and he may defend it against all intrusion. 


Action of trespass guare clausum fregit, tried before Saun- 
pers, J., at the last Fall Term of Duplin Superior Court.. 

The plaintiff being the proprietor of the land in question, 
let it to the defendant on the following terms, viz., the defend- 
ant was to have the land to build and clear for two years.rent 
free, but after that he was to pay rent. He went into posses- 











sion in 1848, and remained till March, 1855, when he left and 
went to a house of his own. In the month of April, of that 
year, the defendant returned to the premises and tooksome 
ficoring out of the cora-crib, and boards off of the smoke- 
house and carried them away. The defendant had built these 
houses and put in these planks, and had put on the boards. 
In doing so, whether these articles were fastened to the fab- 
rics, to which they belonged, with nails, was left uncertain 
by the testimony. 

The Court charged, that though the defendant had been a 
tenant from year to year, and as such, was entitled to a notice 
to quit before he could have been turned out of possession 
by suit—yet, if he went out voluntarily, without insisting on 
such right, and the plaintiff took possession and afterwards 
defendant returned and took away the plank and boards, he 
was a trespasser. Defendant excepted. 

Under these instructions, the jury found for the plaintiff, 


and after judgment, the defendant appealed. 


W. A. Wright and Allen, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Manty, J. We are at a loss to perceive upon what point 
an exception to the triai below, is intended to be put. One 
who surrenders a tenement, which he has occupied as a ten- 
ant from year to year, and who goes back and removes the 
loose plank from a cabin, commits a trespass unquestionably. 
The right of such a tenant to six months notice is not inalien- 
able, and if he waive it and go out, and the landlord accept 
the surrender and go in, the right of the landlord to claim the 
rent surely ceases, and the correlative right of the tenant to 
exercise dominion in the premises, must also cease. The ten- 
ant’s abandonment non animo revertendi remits the landlord to 
the possession, and he may defend it against all intrusion, 
whether it occur one day or one year, after abandonment, 
whether it be perpetrated by the tenant who has left; ora 


stranger. 








State v. Davis. 





The legal rights of the parties are not changed by the fact 
that the house, from which the planks or boards were taken, 
was put there by the defendant, upon the contract, stated in 
the case, or by the other fact, that the planks were loosely laid 
upon the sills of the house and not nailed. 

Upon the hypothesis put by his Honor, and affirmed by the 
finding of the jury, the defendant was out of possession and 
the plaintiff in, and the former, had, therefore, no right to go 
upon the land without license. ; 

With the principles here announced, all parts of the charge 
are manifestly consistent, and the judgment is, therefore, af- 


firmed. 
Psr Curiam, Judgment affirmed. 








STATE v. LAWRENCE DAVIS. 


A free negro has a right to strike a white man to protect himself from great 
bodily harm, or grievous oppression. 


ExpicrmEnT for ASSAULT AND BATTERY, tried before SaunpERrs, 
J., at the last Fall Term of Craven Superior Court. 

The battery was alleged to have been committed on one 
Edward Hart. The defendant wasa free negro, residing with- 
in the limits of the town of Newbern, and the said Hart was, 
at the time of the transactions in question, a regularly.ap- 
pointed and qualified constable for the said town. Hart had 
received, and had in his hands a notice directed to the de- 
fendant, for him to show cause why heshould not work on the 
streets as the penalty for not having paid his taxes. The notice 
was founded on the following ordinance of the town of New- 
bern: “Ordered that all free negroes, who have not paid 
their taxes, shall be made to work on the streets two days for 
each and évery dollar of tax due the town by them, and_if he 
refuses to do the same, upon due notice being given him, he 
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shall pay a fine, at the discretion of the Mayor, not exceeding 
$10.” The officer acting under the notice in his hands,ar- 
rested the defendant, and attempted to tie him, when the od 
ter struck him. 

Upon this state of facts, the defendant’s counsel contended 
that he was, in law, not guilty, and asked his Honor se to 
charge, but he refused, and gave his opinion that, in law,y:he 
was guilty. Verdict and judgment for the State, and appeal 
by the defendant. 


Attorney General, for the State. 
McRae, Green and Hubbard, for the defendant. 


Pearson, C. J. The conviction of the defendant may in- 
volve the proposition that a free negro is not justified, ander 
any circumstances, in striking a white man. To this, we can- 
not yield our assent. Self-defense is a natwrai right, and, al- 
thongh the social relation of this third class of our popula- 
tion, and a regard for its proper subordination requires that 
the right should be restricted, yet, nothing short of manifest 
public necessity can furnish a ground for taking it away ab- 
solutely ; because a free negro, however lowly his condition, 
is in the “ peace of the State,” and to deprive him of this right, 
would be to put him on the footing of an outlaw. So, while 
the law will not allow a free negro to return blow for blow, and 
engage in a fight with a white man, under ordinary circum- 
stances, as one white man may do with another, or one free ne- 
gro with another, he is not deprived, absolutely, of the right of 
self-defense, but a middle course is adopted, by which, in 
order to make out a justification for a battery on a white man, 
the frée negro is required to allege and prove that it became 
necessary for him to strike, in order to protect himself from 
great bodily harm or grievous oppression. 

This conclusion, is, we think, deducible from the adjudica- 
tions of our courts, and considerations growing out of the ab- 
normal state of society, caused by the existence of free ne- 
groes in our midst, calling for a new application of the princi- 
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ples of the common law, the excellence of which consists in 
the fact that it is flexible, and expands so as to embrace any 
new exigence or condition of society ; so that, while on the 
principle of self-protection, the paramount rights of the white 
population are secured, the rights of this inferior race are made 
to give place, as far, but no farther, than is necessary for that 
purpose. 

In State v. Jowers, 11 Ired. Rep. 555, it is held that inso- 
lence from a free negro to a white man will exeuse a battery ; 
in analogy to the principle which had been previously settled 
in‘respect to the insolence of a slave to a white man. 

In State v. Cesar, 9 Ired. Rep. 389, Chief Justice Rurriy, 
although he dissented in respect to its application to that case, 
eoncurred in the opinion that, on a trial for homicide, the rules 
applicable to white men, were not applicable to the case of a 
slave killing a white man; that if a slave receiving a slight 
blow should kill a white man witha deadly weapon, it would 
be murder, but if the blow was a severe one, inflicted under 
circumstances, giving reasonable ground to apprehend great 
bodily harm, or if unusval circumstances of oppression oecur- 
red, there would be a legal provocation. 

Without undertaking to decide that a free negro stands pre- 
cisely on the same footing with a slave who strikes a white 
man, other than his master, or one having authority over him, 
we think it follows from the principles established by these 
eases, that, although « tree negro, upon receiving an ordinary 
blow, is not allowed ‘o strike back, and get into a fight with 
a white man, yet. i/ there be eruelty, or unusual eireumstan- 
ees of oppression wv is excusable ; because, in such a case, 
a resort to the nirural right of self-protection is not ineonsist- 
ent with that feeling of submission to white men which his 
lowly condition imposes, and publie policy requires should be 
exacted. 

ff, in the case now under consideration, the conviction of 
the defendant involves simply the proposition of law stated 
above, then we differ from his Honor in respect to its application. 
An officer of the town having a notice to serve on the defend- 
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ant, without any authority whatever, arrests him and attempts 
to tie him! ! Is not this gross oppression? For what pur- 
pose was he to be tied? What degree of cruelty might not 
the defendant reasonably apprehend after he should be en- 
tirely in the power of one who had set upon him in so high- 
handed and lawless a manner? Was he to submit tamely {— 
Or, was he not excusable for resorting to the natural right of 
self-defense ¢ 

Upon the facts stated, we think his Honor ought to have 
instructed the jury to find the defendant not guilty. There is 
error. Venire de novo. 


Per Curiam, Judgment reversed. 








RICHARD C. WINDLEY, Administrator de bonis non, v. JEREMIAH 
GAYLORD. 


There is nothing in the statute (Rev. Code, ch. 119, sec. 29) providing for a 
child, born after the will of his parent was made, which forms an exception 
to the rule of law, that an assent by an executor to the life-tenant, is an 


assent to those in remainder. 
The assent of an executor to a life-tenant, generally, leaves nothing that can 
vest in an administrator de bonis non of the testator. 


Action of Trover to recover for the conversion of slaves, 
tried before Saunpers, J., at the Fall Term, 1859, of Beaufort 
Superior Court. 

Drewry Lanier, by his will, made in 1843, gave all his pro- 
perty, real and personal, to his wife, Elizabeth, for her life, 
and at her death to-his three daughters, and to a child an ven- 
tre sa mere, at the time the will was written. Afterwards, 
and before his death, which took place in 1843, his wife had 
two other children, who were unprovided for, who are still 
living. His wife, Elizabeth, was appointed executrix, and 
having qualified and acted, she died in 1851, and the plaintiff 
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was appointed administrator de bonis non of the testator 
Drewry. 

The executrix, Elizabeth, took possession of the slaves.in 
question as a part of the estate of the testator, and sold them 
to one John A. Gaylord, in the year 1848, who sold and con- 
veyed them to the defendant, and the two have had possession 
of them ever since. The writ issued in March, 1855. It was 
proved by the subscribing witness to the bill of sale from the 
executrix to Gaylord, that she said, at the time of the sale, 
that she wanted to raise money to pay the debts of the testa- 
tor. 

It was contended on behalf of the defendant, that the slaves 
were sold by Mrs. Lanier in the capacity of executrix, and 
that the full title passed by such a sale. 

2ndly. That she assented to the legacy to her for life, and 
that this was an assent to the legacies in remainder, so that 
there was no estate in these slaves that could vest in the ad- 
ministrator de bonis non. 

8rdly. That the defendant was protected by the statute of 
limitations. 

The plaintiff contended that there was no evidence that 
Elizabeth Lanier sold in her capacity of executrix, or that 
there were any debts that made asale necessary, and that such 
sale conveyed only her life-estate, and that the statute of limi- 
tations did not begin to run until after the appointment of the 
administrator de bonis non. 

His Honor left it to the jury to say whether or not Eliza- 
beth Lanier sold as executrix, and the jury found that she did 
sell as executrix, and thereupon a verdict was entered for the 
defendant on the general issue. 

Judgment for the defendant and appeal by the plaintiff. 


Rodman, for the plaintiff. 
_ Warren, for the defendant. 


Barus, J. The defense set up on the part of the defend, 
ant, is. full and complete in any aspect in which the case can be 
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viewed. If the widow of the testator sold the slaves in que 
tion in her capacity of executrix, as it was found by the jury 
that she did, it is conceded that the purchaser acquired an ab- 
solute title. But the plaintiff contends that she sold as legw 
tee, for that the finding of the jury that she sold otherwise is 
without evidence, and, that having sold as legatee, the pur 
chaser acquired only her life-estate, leaving an interest in her 
as executrix, which since her death, can be asserted by the 
plaintiff as administrator de bonis non of her testator. The 
counsel admits that in ordinary cases, where the personal pro« 
perty is limited over after the death of the tenant for life, the 
assent of an executor or executrix, to the life-tenant, would be 
an assent also to the ulterior legatee, and that, in such case, 
a sale of the absolute interest by the legatee for life, could not, 
after the death of such legatee, be questioned by an adminis- 
trator de bonis non of the testator, but only by the ulterior 
legatee himself; /Z/acles v. Ingram, 6 Ired. Eq. 477; Quinee 
v. Wizon, 6 Jones’ Rep. 289. He contends, however, that 
the rule is different where, by the provisions of the will, or 
the law, the executor has a duty to perform in relation to the 
property which requires that the title shall remain in him af- 
ter the termination of the life-estate, and for this he cites 
Dunwoodie v. Carrington, 2 Car. L. Repos. 409; Allen v. 
Watson, 1 Murph. Rep. 189. Those were cases where the 
duty was prescribed by the testator in his will. In the pres 
ent case, the counsel insists that the duty is imposed by the 
statute which makes provision for children, born after thema- 
king of a will, and unprovided for by their parents. See 
Rev. Code, ch. 119, sec. 29, et seg. Weare clearly of opinion 
that no such effect can be given to the statute. It is truethat 
the 30th section requires that the petition, or bill, which it di- 
rects to be filed, shall make the personal representative a par- 
ty, but it also directs in the 37th section, that “the rights of 
such after-born children shall be a lien upon every part of the 
parent’s estate until his several share thereof shall be set 
apart.” There is no necessity, then, for holding that an as- 
sent by an executor to a life-estate shall not operate under the 
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general rule, as an assent to the ulterior executory interests. 
‘In the present case, the argument is self-destruetive. If the 
statute for the purpose of preserving the rights of the after- 
born children, prevented the assent of the executrix from pass- 
ing the ulterior interest in the slaves, it must also, for the same 
reason, have operated to prevent the passing of the life-estate. 
and then the sale by the widow, who was both executrix and 
tenant for life, must have been made in her capacity of exee- 
utrix, which of course conveyed an absolute title to the pur- 
chaser under whom the defendant claimed. 


Per Curram, Judgment affirmed. 





LEMON 8. DUNN et al, Ex'rs., v. PEREGRINE P. CLEMENTS. 


Where the obligee, in a bond, attempted to retrace part of the obligor’s name, 
which had been blotted with ink and obscured, and in doing so mispelled 
it, but not so as to alter the sound, (no fraud being imputable to the act) 
it was Held that the obligation was not thereby avoided. 


Action of pest ordered out of the Supreme Court, in aid of 
a suit in Equity, between the same parties, pending there, tried 
before SueruerD, J., at the last Fall Term of Martin Superior 
Court. 

The action was upon a bond for a hundred dollars, which 
had been given by the defendant to the plaintiffs’ testator. 
and signed by him thus, Peregrine P. Clements. It appeared, 
from inspecting the paper, that ink had fallen upon the paper 
at the name, and that in attempting to wipe it off, the latter 
part of the surname had been nearly obliterated, and that an 
attempt had been made to restore it; that in doing so, the 
letters “ gran” had been traced over the blotted place instead 
of “grine,” so as to make the name “ Peregran” instead 
“of Peregrine.” This alteration was proved not -to be the 
hand-writing of the defendant. 
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The Court held, that if the alteration described, was made — 
by the obligee, or by those who represented him, it would 
avoid the bond. For this, plaintiffs’ counsel excepted. 

The plaintiffs’ counsel asked the Court to charge the jury, 
that they ought to presume the alteration to have been made, 
by a stranger rather than the obligee, and that there was no 
evidence that it was made by the obligee. 

The Court declined giving the instruction asked for, but 
charged that there was no evidence that the alteration had 
been made by a stranger, nor was there any presumption of 
law or fact to be given to them ; that on the other hand, there 
was evidence against the obligee, from his ownership and cus- 
tody of the bond; that the burden was on the plaintiffs to-ac- 
count for the alteration, ag the paper was in their possession, 
and that they had offered no evidence to explain it. The 
plaintiffs’ counsel again excepted. 

Verdict and judgment for the defendant, and appeal by the 
plaintiffs. 


Rodman, for the plaintiffs. 
Winston, Jr., for the defendant. 


Manty, J. The instruetion given by the Court below, as 
to the effect of the alteration, is not without the warrant of 
some earlier decisions, but we think is not in accordance with 
the later cases, and with the better reasoning on the subjeet. 

The case before us, seems to have been a clumsy attempt to 
restore the name of the obligor, after it had been nearly oblit- 
erated by the spilling of ink. It is not, as we think, a mate- 
rial alteration, and does not, therefore, without proof of a 
fraudulent intent, vitiate the instrument, although made by 
the obligee. It is clear that neither spilled ink, nora swecess- 
Jul attempt at retracing, would constitute an alteration to 
avoid the instrument. It must, therefore, be the failure to 
retrace cOrrectly. This failure consists in the change of a sin- 
gle letter, (2) to (@) and we are of opinion that does not so 
alter the sound as to make a different name. Pronouncing 
it with the ordinary accent, it will sound the same; whether 
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it be written with an a,e, or 7. The name, as changed then, is 
not a material variance from the original. The change does not 
alter the name to any other; neither does it vary the legal 
effects of the instrument, nor the rights of the respective par- 
ties thereto. The instrument, therefore, is the same in sub- 
stance, and there can be no good reason why it should be 
made void in the hands of the obligee. Zhe Granite Rail- 
way Company v. Bacon, reported in 15 Pickering, 239, was 
a case in which another payee was interpolated into a bill of 
exchange (the name being placed over the original payee and 
the latter left unobliterated.) This was done by the holder with- 
out any fraudulent purpose, and it was held not to gvoid the 
bill. 

Wherever the alteration is a material one, a presumption 
of fraud arises, but it is, as we conceive, a rebuttable presump- 
tion; but where the alteration is not material, the instrument 
will not be affected thereby, unless it be shown the alteration 
was made with an intent to defraud; 2 Parsons on Contracts, 
226, (notes); Adams v. Frye, 3 Metcalf Rep. 103. The case 
of Blackwell v. Lane, 4 Dev. & Bat. Rep. 113, was, where a 
person, with no fraudulent intent, had, without the direction 
or consent of two of the obligors, placed his name to a bond 
us an attesting witness. This was decided not to avoid the 
obligation as to the two; but whether it was on the ground, 
that the alteration was immaterial, or, if material, without 
fraudulent intent, does not distinctly appear. 

The Court below held the alteration, stated upon the record, 
to be such, that if made by the obligee, or any one who rep- 
résented him, it would avoid the bond. In this, we think, 
there is error. 

The other points in the case, it is not necessary for us to 
netice.. The disposition made of the principal one, upon 
which the others hang, disposes of them. 

The judgment of the Superior Court is reversed? and a ve- 
mire de novo awarded. ; 


Per Curiam, Judgment reversed. 
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STATE v. FRANKLIN PUGH, 


Although, according to the common law, a boy under the age of fourteen, és 
not indictable for an ordinary assault and battery, yet, if the battery be of 
an aggravated kind, as if it be a maim, or be done with a deadly weapon, 
or be prompted by a brutal passion, as unbridled lust, the public justice will 
interfere and punish, if it appear that the accused was doli capaz. 


InpictMent for an assauLt and Battery, tried before Dios, 
J., at the last Fall Term of Randolph Superior Court. 

The offence was alledged to have been committed on the 
body of one Elizabeth Foust. She testified that she and the 
defendant attended a public school as pupils; that one-eve- 
ning after the school was dismissed, she started to go home, 
leaving the defendant at the school-house; that she had pro- 
ceeded on her way about half a mile, when she saw the de- 
fendant approaching her in a run; that he soon overtook her 
and forcibly and against her will, threw her down upon the 
ground, and held her down (she all the time struggling to get 
from him,) and that he then and there had his will of her, and 
then let her up;.and that as soon as she got home, she com- 
plained to her mother and step-father. She stated that she 
was then between thirteen and fourteen years old. 

The defendant introduced a witness who proved that he was 
thirteen years and six months old when the transaction was 
alleged to have taken place. It was admitted that the de- 
fendant was of ordinary capacity, and well grown for his age. 

The defendant’s counsel made the following points, and ask- 
ed the Court to charge them as he laid them down. 

Ist. That an infant under fourteen years of age, is not lia- 
ble for a misdemeanor. 

2ndly. That the presumption of the law is in favor of the 
innocence of an infant under fourteen, and that the legal 
presumption can only be rebutted by strong and 1m pe évi- 
dence of mischievous discretion. 

3rd. That the evidence of malice ought to be strong ahd 
clear beyond all doubt and contradiction. 
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4th. That the defendant must have a guilty apoio that 
he was doing wrong. 

5th. That malice in its legal acceptation is not mere person- 
al spite, but consists in a conscious violation of the law. 

6th. That it requires as much evidence to convict an in- 
fant under fourteen of a misdemeanor as of a felony. 

The Court charged the jury that an infant thirteen and a 
half years old, was liable to answer for a misdemeanor, if the 
jury believed he had sufficient capacity to distinguish right 
frem wrong; that it was incumbent on the State fully to es 
tablish the offence charged, and that he had capacity to know 
that he was doing wrong. The defendant’s counsel excepted. 

Verdict for the State. Judgment and appeal by the de- 
fendant. 


Attorney General, for the State. 


W. Z. Scott, for the defendant, as to the 


1st Point: That infants under fourteen are not punishable, 
for a misdemeanor, cited 4 Bl. Com. ch. 2, page 15; Hales 
Crown Law, ch. 3, p. 20; Russell on Crimes 2; Wharton’s 
Am. Cr. Law Book 1, ch. 2, sec. 61; Statutes of Parl. 7, Wm. 
4, sec. 1, and Vic. ch. 85, sec 11; Rew v. Brimelaw, 2 Mood. 
ce. ¢. 122; 8. C. 9, C. and P. 366; 3 Coke, ch. 12, p. 5705 see 
also 1 Co. p. 171. 

2nd. As to the evidence of malice, which is to supply age, 
he cited 1 Russ. on Crimes, p. 3, Whart. Am. Cr. Law Book 
1, ch. 2; Queen v. Smith, 1 Cox, C. C. 260. 

8rd. The presumption of law in favor of the innocence of 
an infant, Archbold Crim. L. p. 9 and 10; Broom’s Leg. Max- 
ims, p. 112; mar. p. 149. 

4th. That the defendant, infant under fourteen, must have 
a guilty knowledge that he is doing wrong; Whart. Am. Cr. 
L. sec. 58 and 59; Note under, sec. 65; (b.) Rew v. Owen, 4 
Car and Payne 236. 


Pearson, J. The wisdom of the common law is illustrated 
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in the rule, that for an ordinary assault and battery, a boy un- 
der the age of fourteen, is not liable to indictment; for in the 
nature of things, “fist-fights,” in which there will be some 
scratching and pulling of hair, will occasionally occur be- 
tween school-boys and others, and it is better to leave such 
matters to the correction whjch the parent or school-master 
may, in their discretion inflict, than give importance to’ it, 
by bringing “ Young America” into court like a man, with 
all the pomp and circumstance of a trial by the court and ju- 
ry; which is to result in a fine, to be paid out of the pocket 
of “papa” !! 

But if the battery be of an aggravated kind, as in the case 
of maim, or the use of a deadly weapon, or if from numbers 
it amounts to a riot, or, especially, if it be not the result of a 
mere pugnacious propensity, but is prompted by a more bru- 
tal passion, such as unbridled lust, as in the case before us, 
the arm of public justice will interfere to vindicate the majes- 
ty of the law, and if the party be dolé capaz, he is subject to 
indictment, and to be punished publicly, althongh under the 
age of fourteen years; for, in such cases, malice and wicked- 
ness supply the want of age; and, although in a case like the 
present, the offender cannot be punished capitally, because 
the law, in tenderness to human life presumes an inability to 
consummate the particular crime, yet, when the intent is 
manifest, he should be made an example of by the utmost 
punishment which the law allows; so that all others may 
know and fear the law. 

If our conclusion required authority to support it, it is fur- 
nished by a case of precisely the same kind, where a boy un- 
der.fourteen, although it was held he could not be convieted 
of rape or an assault with an intent to commit a rape, was 
convicted of an assault and battery ; King v. Hlderslaw, 14 
k. CO. L. Rep. 367. 


Per Cur, Judgment affirmed. 
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WILLIAM SMITHWICK v. TIMOTHY W. WARD ¢¢ al. 


On the trial of a civil action for assault and battery, it is competent, for the 
purpose of mitigating vindictive damages, to show that the defendant has 
been convicted and punished at the suit of the State for the same transac- 


tion. 

It is not competent in such a suit, to prove that the plaintiff is a turbulent man- 
amd of desperate disposition ; nor that the defendant is a quiet man and of 
peacefil demeanor. 

Where there is a common intent among several to beat an adversary, or 
where the parties are all present, aiding, abetting or encouraging, or have 
become principals by previously counselling the violence, a joint verdict 


against all, is proper. 

4a instrument, in writing, purporting to release to one of the parties to a 
suit for assault and battery, all claim and demand on him in that suit, but 
not having a seal, cannot operate as a release. 

A release to party to a suit, made during its pendency and after the issues 
are joined, cannot operate as a defense, unless it be pleaded specially since 
the last continuance. 


Action for ASSAULT AND BATTERY, tried hefore Sazrurrp, J., 
at the last Fall Term of Martin Superior Court. 

The plaintiff obtained a verdict. Tour exceptions were 
taken on the trial below and certified to this Court. 

ist. The defendants offered to prove, on the question of 
* vindictive damages,” that they had been convicted of an 
assault and battery, and had been fined by the County Court 
of Martin, which the Court rejected as irrelevant. 

Ind. The defendants offered to prove, that the plaintiff is a 
man of turbulent and desperate disposition, and that they are 
men of quiet and peaceful demeanor, which the Court rejected. 

3rd. The defendants asked the Court to charge, that they 
might sever in the damages—giving damages against each 
according to the degree of his guilt, which the Court declin- 
ed, and instructed the jury, that if they should find against 
more than one of-the defendants, their verdict should be joint. 

The defendants offered a paper, without a seal, as a release, 
exeeuted by the plaintiff to one L. L. Clements, who wassued 
and afterwards discharged; which said paper-writing is as 
follows : 
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“T hereby release L. L. Clements from allbclaim or demand 
on him in this suit, (naming it) and direct a nonsnit as to him, 
upon his paying his part of the court costs.” Signed by the 
plaintiff. 

The costs were paid according to the stipulation, and the 
nonsuit entered. This instrument was given after the suit 
had been commenced and put at issue ; but it was not plead- 
ed since the last continuance. 

The defendants insisted that this was a release, properly 
pleaded, and discharged all the defendants. The Court held 
otherwise. | 

These exceptions being overruled, the plaintiff had judg 
ment, and the defendants appealed to the Supreme Court. 


Rodman and Warren, for the plaintiff. 
Winston, Jr., for the detendants. 


Manty, J. The exceptions taken on the trial below, are 
stated in tlie record with distinctness, and we have duly con- 
sidered them in this Court. The only one, about which we 
have had any difficulty, is the ruling by the Court, that the 
conviction and punishment, criminally, for the offense, was 
irrelevant, and not proper to be considered in abatement of 
the demand for vindictive damages. The word “ vindictive,” 
here adopted, is in common professional and legislative use 
as a synonym of vindicatory or punitory, and in that sense, 
we suppose it is used in the record. This element, in the es 
timate of damages, is allowed, to punish the defendants for 
violating the laws, and by making them smart to deter others. 
as well as themselves from similar violations. 

The principle upon which soeiety acts in punishing erimi- 
nally, is precisely the same. The public never is actuated by 
revenge, but solely by a motive of self-protection, and pun- 
ishes to prevent a repetition of the offense by the culprit, or 
its perpetration by others. 

These considerations suggest the pertinency and propriety 
of the evidence offered. When the enquiry is made by the 

5 
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jury, in a civil action, how much ought to be given for smart 
money, it is material and legitimate to know how much the 
defendant has been made to smart already; that the jury 
may estimate how much more will be required to effect 
the object of the law. When the Court is called upon in the 
exercise of criminal jurisdiction to fix a punishment, it is, in 
like manner, proper for it to know whether there has been a 
civil action, and what has been the result of it. Neither the 
Court nor the jury will be bound, as we suppose, by the judg- 
ment of the other, but each will be at liberty to add to what 
has been done by the other, such additional penalties, as each, 
in its turn, may judge adequate and proper. Gilreath v. 
Allen, 10 Ired. Rep. 67. 

Other elements in the measure of damages should not be 
affected at all by the amount of criminal punishment, thus, 
actual pecuniary damages,—damages for loss of time—for cor- 
poreal and mental suffering—for social degradation, ought to 
be given, irrespective of punishment criminally. 

In considering this question, we have felt some doubt 
whether vindicatory damages ought to be given to a party in 
a civil suit under any circumstances where the case appears 
to involve, indubitably, the same principle and object, that a 
punishment by the public does; and it would seem, therefore, 
more proper to keep them distinct. But the practice of al- 
lowing this element of damages, has been so long followed in 
our cireuit courts, that we do not think proper to disturb it; 
and as the admission of the testimony proposed, on the trial 
below, will prevent all harsh operation of the rule, by obvia- 
ting the danger of double punishment, we feel less reluctant 
to give it the sanction of the Court. We are of opinion the 
testimony ought to have been received for the purpose for 
which it was offered. 

Upon the other points made by the exceptions, we concur 
entirely with the Court below. In the action for assault and 
battery, the character of the plaintiff is not in issue. To be 
beaten, does not per se, operate any loss of character to the 
injured party. Such loss must result from his own mis¢on- 





DECEMBER TERM, 1859. 





a 


Smithwick v. Ward. 


duct, and hence, damages are never given to compensate for 
such loss. A man of aggressive character may be imposed 
upon by one of an opposite temperament, and therefore, every 
case ought to stand upon its own peculiar facts, and be deci- 
ded without reference to the antecedents of the parties. Au- 
thorities, if needed to support a position of this sort, will be 
found in Sedgwick on Damages, 555; 2 Greenleaf’s Evidence, 
sec. 267-8; McKinzie v. Aller, 3 Strobhart’s Rep. 546; 
Rhodes v. Branch, 3 McCord, 66. 

In the matter of the third exception, our opinion is, the 
case does not disclose a state of facts upon which the instruc- 
tions asked for, would have been proper. It must have been 
a peculiar state of facts to warrant such instructions, as in a 
case of continued trespass, where some are guilty of a part, 
only, and others of another part, only; 2 Tidd’s Practice, 
895-6. But where there is a common intent to assault and 
beat, or where the parties are all present at the beating, as 
principals, either in the first or second degree, or are guilty 
as abettors by reason of counsel or encouragement given be- 
forehand, each is guilty of the whole, and, in such case, joint 
damages would alone be proper. It does not appear that 
there was a state of facts to call for the instructions asked, 
and we suppose none such existed. 

The fourth exception is also groundless. The instrument 
offered is not under seal, and therefore, cannot operate as a 
release in any case. _ Moreover, it has not been brought be- 
fore the Court in a way to make it available, if it were good; 
there is no plea under which it could be properly shown.— 
Matter of defense, occurring after issues joined, must be plead- 
ed specially, “since the last continuance,” as a bar to the 
further continuance of the suit. Without a special plea since 
the last continuance, therefore, such matter of defense could 
not have been brought before the Court. 

As these latter points may be raised upon another trial of 
this case, we have thought it best to express an opinion upon 
their merits. 

The refusal to admit the testimony offered to mitigate puni 











tory damages, we think erroneous, and for that reason the 
judgment below must be reversed, and a venire de novo 
awarded. 


Per Curiam, Judgment reversed. 





STATE v. ELICK, a slave. 


Where a negro made an assault upon a white woman, with an intent to rav- 
ish her, and afterwards changed his purpose and desisted, it was Held nev- 
ertheless, that he was guilty under the statute. ‘ 


Inpicrment for an assault with intent to ravish, tried before 
Diox, J., at the last Fall Term of Davidson Superior Court. 

The defendant was a slave, belonging to one Delap, and 
the person alleged to have been assaulted, was a young wo- 
man by the name of Susannah Pickett. She stated that she 
had been into the neighborhood on a visit, and returning home 
with two other females, the road she had to travel, deflected 
from the other, and she proceeded alone, but just as they 
parted, they saw some one on the road she had to take; that 
after having gone by herself about a quarter of a mile, she 
heard some one approaching her from behind ; she looked 
around and discovered that it was a negro in a fast walk; that 
she stepped to the side of the road to let him pass, but he 
came up behind her, seized her by the shoulders without say- 
ing a word, and pulled her to the ground, and pulled her 
clothes up to her knees; that she hallooed as loud as she could 
and struggled to get loose; that the negro tried to choke her, 
but she continued to cry out and resist until two persons who 
lived near, Jfr. and Mrs. Hill, came to her relief; that when 
the fellow saw them coming, he got off of her and ran off in- 
to the woods. 

Lazarus Hill and his wife stated that they heard a female 
voice crying very loud, ‘O Lord! O Lord! that they both ran 
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as fast as they could towards the point from which it seemed 
to come, and after going about a quarter of a mile, they came 
within sight of the prisoner; that he had Susannah Pickett 
down on the ground, and was on her body; that when they 
got within about seventy-five yards of them, the prisoner be- 
came aware of tkeir approach, got off of her, and walked fast 
across the road battoning up his pantaloons, and soon disap- 
peared in the woods, and the young woman came ruaning up 
to them very much alarmed. 

One George Hege swore that he and the prisoner were work- 
ing together, when the latter told him he intended to ask Miss 
Pickett to have intercourse with him, and if she refused, he 
would kill her, and then he would do as he pleased. 

One Alexander Miller said that he met with the prisoner 
on one Sanday, about a month before the occurrence in ques 
tion; that Elick said “Susannah Pickett is a very pretty girl.” 
To which he replied in the affirmative. The negre said he 
“intended to ask her for some,” Witness told him she would 
resent it; te which the negro replied he would knock her in the 
head, and then he would do as he pleased. , 

John Milier testified, substantially, as the last two witnesses. 

There was much direct and circumstantial testimony as to 
identity of the negro; Miss Pickett was not certain, but Hill 
was certain as to the prisoner’s identity, and was fully confirm- 
ed by the circumstances, and other collfteral evidence. The 
charaeter ef the female was proved to be very geod for truth 
and chastity. 

The Court charged the jury, among other things, that if 
they doubted as to the identity of the defendant; er, whether 
any assault was made; or if made, whether it was done with 
the felonious intent charged, they ought to acquit. 

The defendant’s counsel then asked the Court to instruct 
the jury as follows: “If they, on consideration of the whole 
evidence in the case, shail not be satisfied that the prisoner 
assaulted the witness, Susannah Pickett, with the intent to 
have connection with her against her, consent, and by_vio- 


lenee, they should find for the prieoner.” 














The Court declined repeating the charge in this’ particular. 

The counsel, for the prisoner, asked his Honor to instruct 
the jury as follows: If they believed from the evidence, that 
the prisoner intended to desist from the accomplishment ot 
his purpose to cohabit with the prosecutrix as soon as she re- 
sisted, then the offense does not come within the meaning of 
the act under which he is indicted, and he is entitled to an ae- 
quittal.” The Court refused to give the charge, and the de- 
fendant’s counsel excepted. 

Verdict, guilty. Judgment. Appeal. 


Attorney General, for the State. 
owle, for the defendant. 


Man ty, J. The instruction asked for was properly refused. 
The terms in which the prayer is couehed, are ambiguous, but 
taken in any sense, it ought not to have been granted. Ifthe 


instruction asked for were predicated upon the assumption 
that it was not the purpose of the negro to foree the young 
woman, but merely to solicit and have connection with her, 
only in case she consented, then it was properly refused, for 
the reason that it had been twice already given in substance. 
If, however, the prayer for the instruction rested on the hy- 
pothesis that while the assault was made in the beginning with 
intent to ravish, the prisoner afterwards, nevertheless, chang- 
ed his purpose upon*being resisted, and eoneluded not to do 
so, the instruction was properly refused, because it is utterly 
untrue as a proposition of law. It involves the absurdity of 
making the statute null and void. We have considered the 
ease in connection with the facts reported by the Superior 
Court, and feel constrained to say we discover no mitigating 
eirenmstance in it. Besides, the inferenee of intent on the 
part of the prisoner, which is to be drawn from the character 
of the young woman whom he assaulted, and from the re- 
spective social conditions of the parties, the whole evidence. 
shows that he had predetermined to force her to his will—that 
he seized her in prosecution of this purpose, and never ceased 
from’ his efforts to aéeomplish if, until hé was approached by 
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overpowering force. There is not a particle of evidence re- 
ported, to put any other face upon this transaction. 

We have carefully examined the record in the case, and 
find no reason why judgment of death should not be pro- 
nounced and executed upon the prisoner, Elick. 


Per Curiam, Judgment affirmed. 





HAYWOOD MUSGROVE v. WM. J. KORNEGAY, et. al. 


In all cases of habeas corpus before any judge or court, where the contest is 
in respect to the custody of minor children, either party may appeal. ~ 

A father cannot bind his child an apprentice when under the age of twelve 
years, and even when past that age, it can only be done by deed executed 
jointly by the father and child. 

Where a child, over twelve years of age, has been illegally detained as an ap- 
prentice, under a deed made by the father alone, the proper order upon a habe- 
us corpus, is that the infant be discharged to go where he pleases. Where 
the infant is under the age of twelve, the order is that he be restored to the 
father. 


This was a writ of habeas corpus, returned before SueruErn, 
J., and heard in open Court, Fall Term, 1859, of Wayne Su- 
perior Court. ° 

The bodies of Simon and Lucretia, colored children, were 
brought before his Honor upon the petition of the plaintiff, 
and the defendant showed as the cause for detaining them, 
that the petitioner, who is the father of these children, had ex- 
ecuted a deed to the defendant, purporting to bind them to 
him as apprentices. It appeared that the boy Simon was over 
twelve years old at the time of this transaction, and assented 
to the binding, and served the defendant three or four years, 
bat did not sign the deed; that the girl, Lucretia, was on- 
ly threeor four years of age at the time, and did not assent 
to the binding in any way. - 

His Honor adjudged the cause of detention to be sufficient, 
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and ordered the infants, Simon and Lucretia, to be redeliver- 
ed to the defendant. From which judgment the petitioner 
prayed an appeal to the Supreme Court, which was allowed. 

In this Court, it was urged that there was no law authoris- 
ing an appeal in cases like this, and that it should be dismiss- 
ed. It was also insisted that the cause alleged for the deten- 
tion was sufficient. 


Fowle and Strong, for the petitioner. 
Person, for the defendant. 


Pearson, C.J. We are satisfied that the case is properly 
constituted in this Court by the appeal, under the provisions 
of the statute ; Acts of 1858, ch. 53. The enacting clause uses 
general words: “In ali cases of habeas corpus, before any 
judge or court, where a contest shall arise in respect to the 


custody of minor children,” &c., “in such cases, either party 
may appeal,” &c. Admitting that in cases of ambiguity the 
generality of a statute may be restrained by the preamble, 
Blue v. McDuffie, Bus. Rep. 131, it has no such effect in this 
case, for although express reference is made to the particular 
instance of minor children, whose parents live in a state of 
separation, which probably suggested the expediency of the 
act, the remedy is provided in such and other like cases; 
which is explained to mean ad/ cases, where a contest shall arise 
in respect of the custody of minor children. Ours is a case 
of that kind. Has Kornegay a right to the custody of the 
boy? He puts his claim on the force of the deed executed 
by the boy’s father: so the case depends on the legal effect of 
that deed; and the question is, does it operate as a mere axec- 
wtory agreement for a breach whereof, damages may be recov- 
ered in an action of covenant? or does it operate as an ewecu- 
ted agreement, to wit: a conveyance by which a right of pro- 
perty vested in Kornegay, so as to establish the relation of 
‘“‘master and apprentice” between him and the boy, whereby 
he is entitled to the boy’s services, may inflict reasonable cor- 
rection, and in case the boy absconds, or is taken from him, 
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may; by process of law, have him restored to his custody + 
At-common law, a man may bind himself by an agreement 
that his child shall serve another a year, or any numberof 
years. So he may bind himself by an agreement that a stran- 
ger shall serve another, or that he will serve himself; and if 
the service be performed, he may recover the consideration ; if 
not performed, he will be liable to an action for breach of 
contract. This is clear. Ziatt v. Gilmer, 6 Ired. Rep. 450: 
The testator of the defendant contracted with the plaintiff, 
a harness maker, that his son should serve as an apprentice 
for five years, to learn the trade; the son served about two 
years, when the father took him away and sent him toschool. 
The plaintiff sued and recovered damages for breach of con- 
tract. Day v. Hverett, 7 Massachusetts Rep. 145: An inden: 
ture was executed by the parties by which the plaintiff cove- 
nanted that his son would serve the defendant for six years, 
and the defendant covenanted to pay the plaintiff fifty dollars 
at the end of the time. Action covenant; breach not paying 
the fifty dollars, the son having served out the term; defend- 
ant demurred, and insisted that the covenant was void, as it 
did not pursue the statute of that State; held, although the 
relation of “master and apprentice” was not established by 
the indenture, the covenants were good at common law, so as 
to entitle each party to an action fora breach. Cuming v. Hill; 
5 Eng. Com. Law, 229: A father, by indenture, covenanted 
that his son, who was seventeen years of age, would serve the 
plaintiff, as an apprentice, for seven years. The son served 
until he was twenty-one, and then quitted the service; cove- 
nant against the father; breach, the son did not serve out the 
term. Held, although it was lawful for the son to quit, the 
father was amenable in damages. Bany,J. “The father 
here binds himself that the son shall serve seven years; it is 
no answer, in an action against the father, for him to say, it 
was in the option of the son whether he would serve or not ; 
I may bind myself that A B shall do an -act, although itis in 
his option whether he will do it or not. These cases establish 
the position that a father may bind himself by an agreement 
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that his child shall serve another; and-also, recognises the dis- 
tinetion between an executory agreement, and one executed 
80 as to create the relation of master and apprentice, and eon- 
fer the rights incident thereto. In //iatt v. Gilmer, it is notinti- 
mated that the plaintiff was entitled to have the custody of 
the son of the defendant’s testator restored to him by a Aabe- 
as corpus. In Day v. Everett, the distinction is expressly re- 
ferred to, and it is said the only remedy was by action for 
breach of contract, the parties not being entitled to the reme- 
dies given by law in case of “master and apprentice.” The 
saine distinction is taken in Phillips v. Murphy, 4 Jones’ 
Rep. 45, a free negro executed a deed by which he “gave, 
granted, bargained and sold” to one Nixon, his services asa 
servant for five years, and the full and entire control of his 
person and labor during that time.” The Court say: “The 
legal effect of the deed was not to make the free negro a slave, 
and vest in Nixon a title to him as property, but simply to 
give a right to his serviees for five years, upon an executory 
agreement, and although the parties supposed that Nixon was 
acquiring under the deed some right more tangible than a 
chose in action, yet, such was not the case. 

A father is entitled to the services of his child until he ar- 
rive at the age of twenty-one. He has a right of property in 
the services—may enforce them by reasonable correction, and 
if the child absconds, or is taken away, may recover the cus- 
tody by habeas corpus, which has superseded the writ of ZHo- 
mine replegiendo, anciently used to recover a villian-ward in 
knight service, or child; see Fitsherbert’s Natura Brevium 67. 
This interest was, however, personal to the father, and he 
could not assign it to a third person, except when the child 
being old enough to understand the nature of a contract, 
which was held to be twelve years, gave his assent thereto by 
executing the deed with his father; King v. Inhabitants of 
Arnesby, 5 E. Com. Law, 385. It is there held, “a father bas 
at the common law, no authority to bind his infant) son 
apprentice without his assent, and an indenture executed by 
the father and the master, but not by the son also, does not 
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create an apprenticeship. Barmy, J., says: “an infant ean 
only bind himself by deed,” and although the son had served 
some years, that being a matter 7m pais, did not bind him..— 
In the case of a parish apprentice, there is a special power 
given by statute, 5 Eliz. ch. 4, to parish officers to bind the 
apprentice until he comes of age. There he is bound without 
his assent, but a father has, at common law, no such right.” 
Best, J., says: “There is no sufficient authority for saying 
that a father, at the common law, can bind his infant son 
apprentice without his assent, testified by the execution of the 
indenture.” 

The same principle, which prevents a father from assigning 
his interest, applies to the master of an apprentice bound by 
the County Court under our statute; Futrell v. Vann, 8 lred. 
Rep. 402. It is a personal trust, created in the one case by 
nature, and in the other, by the act of law, and cannot be 
transferred to a third person without the assent of the ebild in. 
respect to the father, and of the County Court, in respeet to 
the master. A deed, executed by a child of tender years, too 
"young to be capable of understanding the nature of a contract, 
is void, and will-be so found upon the plea, non est factum ; 
but the deed of an infant, having mental capacity, is only 
voidable under the special plea of “infancy.” There aretwo 
acts which an infant cannot avoid—marriage, because of the 
nature of the subject, and a deed of apprenticeship, if he be 
over the age of twelve years; because the power to execute the 
deed is necessary to provide the means of support, and it is 
presumed to be for the benefit of the infant, and it concerns 
the commonwealth that infants should be kept employed so as 
to acquire habits of industry, and become skillful in arts and 
trades; McPherson on Infants, 41 Law Lib. 479. “ The act 
of binding himself apprentice, being an act manifestly for the 
beriefit of an infant, is one which he is competent to perform.” 
For this, is cited Burns’ Justice, art. “Apprentice.” If the 
father of an infant be dead, he may, at the age of twelve 
years, at common law, execute the deed alone. (This subject 
is now under the control of the County Court; Rev. Code, ch. 
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5.) If the father be living, it is necessary that both should 
execute the deed, so thaf the interest of the father may be 
relinquished. In this mode, the relation of master and ap- 
prentice is established, and the effect of the deed is, to vest in 
the master a property in the infant. 

In our case, as the infant did net execute the deed, Korne- 
gay acquired no property under it, and did not become enti- 
tled to the custody of the infant. His only remedy is by an 
action on the covenant for damages. It follows that Korne- 
gay failed to shew any lawful authority er right to detain the 
body of the infant in his custody; and as the infant is over 

‘twelve years of age, we find it settled that the proper order is 
to discharge the infant and permit him te go where he pleases. 
Order below reversed. This order will be entered, and judg- 
ment against Kornegay for costs; Aing v. Greenhill, 31 
E. Com. Law, 159; McPherson on Infants, 156. 


In respect to the child, Lucretia, who is under the age of 
twelve years, we find by the same authorities, that the proper 
order is to restore her to the custody of the father; for al- 
though he may be liable under his covenant to be sued for 
damages, still, his interest as father, is not divested by it. 

Order below reversed. This order will be entered, and 
judgment against Kornegay for costs. 


Per Curiam, Order below reversed. 











HENRY JARMAN v. JOSEPH J. ELLIS et at 


Where the members of a firm gave a bond, individually, for a debt of the firm, 
and property was delivered by them and accepted as a payment thereof; 
it was Held that the bond was thereby discharged, and that it was not in 
the power of one of the obligors, by agreement with the obligee, to 
withdraw the payment, and thus again put the bond in force. 


Tuis was an action of pest on a bond, tried before Saun- 
pers, J., at the last Fall Term of Onslow Superior Court. 
The plaintiff offered in evidence the following bond: . 
“One day after date, we promise to pay Henry Jarman or 
order, the sum of three hundred dollars, for value received. 
Witness our hands and seals. ‘January 19th, 1855.” 
(Signed,) J. J. Exss, [ seal, | 
G. J. Warp, [seal.] 
Davip Marsuatt, [seal.] 


Defendants then offered evidence that they were partners, 
and that the bond was executed for a partnership debt, to wit, 
for the hire of negroes during the year 1854. 

Defendants then offered one Koonce, who testified, that about 
the middle or last of January, 1855, these defendants sold to 
the plaintiff two mules, for what price he did not recollect, 
but it was agreed by the parties that the mules were to go 
towards the payment of the bond of $300. He, witness, 
thought the mules worth $250 or $300. 

In reply, plaintiff showed in evidence a credit on the note of 
$50, of date 23d of January, 1855. They further showed the 
following receipt, signed by J. J. Ellis, one of the defendants : 

“ Received, February 1st, 1855, of Henry Jarman, two hun- 
dred and forty dollars in full for two mules, one black and 
one bay.” (Signed,) J. J. Extis. 

It was contended by the plaintiff, that the subsequent re- 
ceipt of $240 by one of the defendants, who was one of the 
partners, was a waiver of the former agreement at the time 
of the sale of the mules, and was an admission by the firm of 
a payment for the mules to that amount, and that he was en- 
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titled to recover the balance of the note after deducting the 
$50, which had been credited. 

The Court charged the jury that the agreement, as testified 
to by Koonce, of the parties at the time of the sale of the 
mules, was that they were to go towards the payment of the 
bond to their full value, and that the subsequent receipt of $240 
for the mules, would not set aside this agreement, as this-re- 
ceipt was by one of the members of the firm; but defendants 
were entitled to a credit asa paymert to the value of the 
mules. Plaintiff excepted to this charge. 

* Verdict for plaintiff, deducting the value of the mules as a 
payment of $290. Judgment and appeal by plaintiff. 


McRae, for the plaintiff. 
Green, for the defendants. 


Pearson, C. J. From the case as stated by his Honor, we 


are unable see whether the dealing, in respect to the mules, 
was an executory contract to sell, or an executed contract of 
sale, whereby the mules were delivered and accepted in pay- 
ment pro tanto of the bond sued on. This distinction is illus- 
trated in Phodes v. Chesson, Busbee’s Rep. 336. If the mules 
were delivered on a contract of sale, the bond was satisfied 
pro tanto, and being defunct, it was not in the power of one 
of the members of the firm to bring it into force again as a 
bond of the individual obligors—for although it was executed 
as a security for a debt of the firm, still it did not stand as a 
mere open debt of the firm, or a charge of an amount on one 
side, subject to a discharge by the entry of a credit on the 
other, which was under the control and direction of amember 
of the firm, so as to give him the right to revoke or counter- 
mand the order first made for its application; but it was the 
deed of the individuals who composed the firm, by which 
they were bound in a manner higher than either member had 
authority to bind the others, in respect to matters growing 
out of the business of the firm ; consequently, if this deed was 
once discharged, it was not in the power of one of the mem- 
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bers of the firm to give it, a second time, force and effect as a 
deed of the individual obligors, although it may be, he would 
have had authority, as a member of the firm, to change the 
original application of the price of the mules, so as to revive 
a simple contract debt of the firm for the hire of the slaves, 
if the bond sued on had not been executed. Where no error 
appears on the face of the record, the judgment must be 
atlirmed. 


Per Curiam, Judgment attirmed. 





TIMOTHY WARD v. J. N. BELL. 


An issue in bastardy is not a “criminal prosecution,” ora “ plea of the State,”’ 
so as to subject a defaulting witness to the fine of eighty dollars, prescribed 
in the Rev. Code, chap. 31, sec. 60. 


Tuts was a scire facias against a defaulting witness, tried 
upon the plea of nul tiel record before Suzpuern, J., at the 
last Fall Term of. Pitt Superior Court. 

The plaintiff, Ward, was charged, under the statute, as the 
father of a bastard child, in Pitt County Court, and made up 
an issue to try the paternity. The defendant, Bell, was sum- 
moned as a witness for him and failed to answer, whereupon 
he was fined eighty dollars, nisi, and upon this, the plaintiff 
sued out a scire facias. The only question that arose in the 
Court below, was as to the nature of proceedings in bastardy; 
whether it was a criminal suit or plea of the State, so as to 
subject a defaulting witness to the penalty of eighty dollars 
prescribed in such cases; or only a civil suit, wherein the 
witness is only liable to the lighter fine of forty dollars. Up- 
on this, the Court was of opinion with the defendant, and 
from this ruling, the plaintiff appealed. 


Winston, Jr., and Warren, for the plaintiff. 
Shaw and Fowle, for the defendant. 





IN, THE SUPREME. COURT. 





Ward v. Bell. 





Barrix, J. The only question presented in this case is, 
whether the issue made up to try the paternity of a bastard 
child, under the 4th section of the 12th chapter of the Revised 
Code, isa “criminal prosecftion 6r plea of the State,” so 
as to subject a witness summoned to attend the trial thereof, 
and failing to do so, to a forfeiture of $80, as prescribed in 
the 31st chapter, section 60, of the same Code; or is it a “civil 
suit,” so as to subject him to the lighter forfeiture of $40, as 
provided in the same chapter and section. The counsel for 
the plaintiff, admits that such an issue is not a eriminal 
prosecution, but contends that it is a plea of the State, and 
not a “civil suit,” or a “ civil case.” The counsel insists that 
there is a well-settled distinction between a criminal prosecu- 
tion and a plea of the State ; for which he has referred us to 
Hale’s Pleas of the Crown, page Ist, of the Premium; Ja- 
eob’s Law Dictionary; Tit. Pleas of the Crown; 3 Blac. 
Com. 40. Without enquiring what the alleged distinetion is, 
and whether it is well-founded, we eonsider that it is 
settled in this State, by judicial authority, that an issue in 
bastardy, is in every respect, a civil suit, ease, or proceeding. 

The first case in which a question arose as to the nature of — 
proceedings in bastardy was, State v. Carson, 2 Dev. and Bat. 
Rep. 370, where it was said, “ that there is some difference of 
construction by the courts in cases of orders of justices in bas- 
tardy, and convictions of justices under penal statutes and for 
petty offences. Orders of justices in bastardy cases are police 
regulations, having for their object, solely, an indemnity of 
the county from money liabilities. They do not partake of 
the nature of criminal proceedings. Therefore, every intend- 
ment will be made to support the order of justices in bastar- 
dy; 3 T. Rep. 496; 3 East’s Rep. 58.” The question arose 
again in the State v. Pate, Busbee’s Rep. 244, in which the 
distinction between a criminal and a civil suit is pointed out, 
and it was decided that an issue in bastardy was a civil suit, 
so as to entitle the State to challenge four jurors, peremptori- 
ly, under the Revised Statutes, chap. 31, sec. 37, which gave 
to “each party, in all civil suits,” such right. (See also Rev. 
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Code, chap. 31, sec. 35.) In the case of the State v. Brown, 
1 Jones’ Rep. 129, it was said that it was not the object of the 
statute upon the subject of bastardy, “ to punish the father of a 
bastard child for having begotten it, but the purpose Was 
solely to prevent its support and maintenance from becoming 
a county charge. The proceedings, under the act, are not, 
therefore, criminal in their nature, but are mere police regula- 
tions, adopted for the purpose above indicated.” The last case 
upon this subject, which has come before the Court, is that 
ot the State v. Thompson, 3 Jones’ Rep. 365. In that case, it 
was held that the recognizance for his appearance, entered 
into by a defendant and his sureties in a bastardy proceeding, 
was in the nature of a bail-bond in a civil action, and that the 
defendant had a right, afier having been called out, to sur- 
wender himself in discharge ef his bail, at any time, before a 
final judgment against him on the scire facias. 

These cases show, clearly, that the proceedings against the 
reputed father of a bastard child, instituted under our statute, 
to subject him to its maintenance, are civil and not criminal 
in their nature, and that they have been so regarded, both in 
their direct and.eollateral consequences. If they are so con- 
sidered, in relation to the sureties or bail for the appearance 
of the putative father, and to the jurors who may sit on his 
trial, we cannot imagine any good reason why they should.be 
taken to be otherwise in relation to the witnesses whom he 
may have summoned to attend that trial. 


Per Contam, Judgment affirmed. 
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T. R. CHERRY v. E. B. HOOPER. 


Where one contracted with a dentist for a set of artificial teeth for his wife, 
and paid him the full consideration, and the husband afterwards abseonded, 
_ it. was Held that the dentist was not liable, as garnishee, to a creditor for 


the value of the teeth. 


| “Tee facts of this case are sufficiently set forth in the opin- 
ion’of the Court. 


Donnell and Warren, for plaintiff. 
‘No counsel appeared in this Court for the defendant. 


Barrie, J., This was a proceeding by an original attach- 
ment, before Manty, Judge, at a Special Term, July, 1859, 
. of Pitt Superior Court, in which the defendant was summon- 
ed as a garnishee, and in his garnishment stated that in part 
payment for a rockaway, which he had purchased from the 
‘absconding debtor, he was to “ furnish a set of artificial teeth” 
for his wife, and that he had always been, and was then ready 
#0 todo. Upon this, the plaintiff moved the Court to have a 
jary empannelled to assess the value of the artificial teeth, as 
being specific articles, within the meaning of the Rev. Code, 
th. 7, sec. 11. This motion was refused, and the plaintiff 
‘thereupon moved for a judgment against the defendant, as 
garnishee, which being also refused, he appeaied. The 11th 
section of the attachment law above referred to, is in the fol- 
lowing words: “When a garnishee shall, on oath confess 
that he has in his hands any property of the defendant of a 
specific nature, or is indebted to such defendant by any secu- 
rity or assumption for the delivery of any specific article, (ex- 
cept as is hereinafter excepted,) then the Court shall immedi- 
ately order a jury to be impannelled and sworn, to enquire of 
the value of such specific property, and the verdict of the 
jury shall subject such garnishee to the payment of the valua- 
tion, or'so much thereof as shall be sufficient to satisfy the 
debt or damages and cost of the plaintiff: Provided, thatif 
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such garnishee shall also state in his answer, that such spe- 
cific property was left or.deposited in his possession by the 
defendant as a bailment, or that he has tendered such spetific - 
articles agreeable to contract, and that they were refused By 
the defendant, and that he then was, and always bad béen, 
ready to deliver the same ; or that he had such specific artittes 
at the time and place apscitied in the covenant, or agreemenit, 
ready to be delivered, and is still ready to deliver the same;‘and 
such statement shall be admitted by the plaintiff, or found-by 
the jury, then, and in such case, the garnishee shall be exon- 
erated by the delivery of such specific articles to the sheriff, 
who shall proceed as if the attachment had been originally 
levied on the property.” The question which is raised upon 
the defendant’s garnishment, considered with reference tothe 
provisions of this section is, whether the artificial teeth, which 
the defendant contracted to furnish for the debtor’s wife, are 
liable to be levied upon and sold under execution for her 
husband’s debts. We say this is the question; because it.is 
manifest, from the proviso to the section, that the garnishee 
would be at liberty to deliver the artificial teeth to the sheriff 
in discharge of his contract, if they are specific articles within 
tle intent of the statute, and the sheriff is expressly directed 
to proceed with them as if the attachment had been origingl- 
ly levied on them. Can, then, such articles intended fora 
wife, be seized and sold under execution for her husband’s 
debts? We answer unhesitatingly no! It might just as well 
be contended that a cork leg, or a bottle of medicine—eod- 
liver oil, for instance, provided by a husband for his wife, 
could be levied upon and sold under similar circumstadndes. 
Such articles must be considered in the same light aé the 
necessary apparel of the wife, of which the creditor’ of the 
husband has no right to deprive her. 

| There is another view in which, as it seems to us, the ga 
nishee cannot be made liable in this proceeding. The main 
part.of the consideration of his engagement to furnish the’ar- 
tificial teeth is his science and skill as a surgeon dentist’in 
preparing the tiouth for the operation, and fitting the: teéth 
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to the gums. The articles are to be prepared for a particular 
mouth, and may not fit any other, and may not, therefore, be 
ef any appreciable value. Such acase was never contemplated 
by the Legislature, and does not come within the meaning 
and intent of the act. His Honor, in the Court helow, was 
right in refusing the plaintiff’s motion, and his judgment 
must be affirmed. 


Per Ovriam, Judgment affirmed. 





JOSEPH L. BALLARD v. FELIX WALLER. 


A chose in action cannot be included by commissioners in their allotment of 
an insolvent debtor's provision, under the statute; Rev. Code, ch. 45, sec- 


tion 89. 
It cannot be held a fraud for an insolvent debtor to omit to include in his 
schedule, property which has been assigned to him by commissioners under 


the statute; Rev. Code, ch. 45, sec. 89, although the property be such as 


cannot be legally assigned. 
The proper way to review the action of commissioners upon a question of an 


improper allotment under the statute, Rev. Code, ch. 45, sec. 89, is by a 
recordari in the nature of a writ of false judgment. 


Tas is an appeal from the judgment of the Superior Conrt 
for Pitt County, at a Special Term, July, 1859, Manry, J., 
presiding. 

_ The facts of the case are as follows: Ballard, the plaintiff, 
in this action, obtained a judgment against the defendant 
Waller, before a justice for $39.19, principal debt and inter- 
est, and forty cents costs. Upon this judgment, a ca. sa. issu- 

ed, and the defendant gave bond for his appearance at the 
next term of the Court of Pleas and Quarter Sessions for Pitt 
county, with the intent to take the oath for the relief of insol- 

_yent debtors. The defendant, Waller, filed his schedile, 
whereupon the plaintiff suggested a fraud in the concealment 
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of a certain judgment in favor of the defendant against one 
Baily, for $11.00, or thereabouts, which was still unsatisfied. 
Upon this, an issue of fraud was made up, and the jury found 
for the defendant, and, from the judgment of the Court, upoh 
this finding, the plaintiff appealed to the Superior Court. In 
that court the defendant offered in evidence a report of the 
freeholders appointed to allot his provision under the statuté; 

tev. Code, ch. 45, sec. 89, from which it appeared that the 
judgment in question, had been assigned to him as part of 
such provision. This report was filed in the clerk’s office, and 
it was shown that the commissioners were appointed by the 
proper authority. The plaintiff contended that the assign- 
nent did not pass the said judgment, so as to exempt it from 
Waller’s creditors; that choses in action were not within the 
provisions of the statute, on that subject, and that the assign- 
ment having been made, after the issuing of the ea. sa., was in- 
effectual against it. 

The Court was of a contrary opinion, and so instructed the 
jury. The jury found for the defendant, who was thereupon 
adjudged entitled to take the oath of insolvent debtors. From 
which judgment the plaintiff appealed to this Court. 


Rodman, for the plaintiff. 
Warren, for the defendant. 


Pearson, C. J. This Court is of opinion, that under the 
provisions of the statute, Rev. Code, ch. 45, sec. 89, the free- 
holders appointed to lay off and assign the property to which 
« debtor may be entitled, are not authorised to include a chose 
in action, a judgment, for instance, due to the debtor. 

“In addition to the foregoing articles, there shall be exempt 
from execution the following property: one cow and calf, ten 
bushels of corn, fifty pounds of bacon, farming tools for one 
to labor, one bed, &c. for every two members of the family, 
and such other-property as the freeholders may deem neces- 
sary for the comfort and support of the debtor's family. Such 
other property not to exceed in value fifty dollars at cash val- 

wation. ” 


uw 
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Thiese words all refer expressly to articles of property; which’ 
are liable to be sold under execution, and can in no sensé be 
made to include a chose in action. The enumeration of par- 
tienlar articles, one cow and calf, &c., concluding with the 
words, “and such other property,” by an established rule of 
construction, restricts it to other property of the like kind. 

In Dean v. King, 13 Ived. Rep. 20, it is said: “The great 
purpose of these statutes, is to prevent a house-keeper and his 
family from being deprived-of the immediate means of sub- 
sistence, by exempting from execution such things as the Le- 
gislature deemed requisite to the supply of the pressing wants 
of food, clothing and such bedding as would enable them to 
subsist together.” After some hesitation, the Court thought 
“a mare might pass as of a like kind with “the farming tools 
necessary for one laborer”—a judgment for $11, is not of like 
kind with any thing enumerated, and differs from all in this : 
it is not liable to be sold under execution. 

This construction is confirmed by the words of the oath of 
a debtor taken under a ca. sa., “except what is contained in 
my schedule, and what is exempt by law from sale under exe- 
eution ;” Rev. Code, ch. 59, sec. 3. 

It is also confirmed by contrasting the words with those in 
reference to the widow’s allowance, Rev. Code, ch. 118,see. 21. 
“Tf there be no crop, stock or provisions on hand, or not suffi- 
cient, the commissioners, besides the aforesaid specitic articles, 
may allot any articles of personal property, (slaves excepted ;) 
and any debt or debits known to be due to the intestate; and 
such allotment shall vest in the widow a right to colleet in an 
action in her own name, the debts allotted to her.” However 
liberally disposed, the Courts may be tewards poor debtors, . 
there is no authority for adding these words to the statute, 
providing an allowance for them. 

This Court, however, concurs in the conelusion that “the 
jury ought to find the issne in favor of the defendant,” on the 
ground that it involved the allegation of a fraudulent con- 
cealment of the debt of $11, evidenced by the judgment, and 
all imfputation of frand in regard to it, was rebnited by thie 











fact-that it was’ included in the allotment made by the free- 
holders; and filed among the records of the County Court of, 
fice, as required by the statute. It would be strange if amer-. 
ror, committed by the freeholders, in reference to the-eon+ 
struction of the statute, should be allowed to result in aeonr 
viction of the debtor of a fraud, and thereby subject him,to. 
be imprisoned “until he made a full and fair disclosure,” 
which, m the Superior Court, would be an imprisonment 
without bail or mainprise, for the term of six months. 

The legality of the allotment, in a question about articles 
of property may be tried in an action of trover, for instance, 
as in Dean v. King, supra, but in order to review the action 
of the freeholders, in a question, like the present, we suppose 
the creditor should obtain a recordart in the nature of a writ 
of false judgment, which would present the matter of law; for 
it is not necessary that the allotment should be confirmed by the 
County Court; so, there is no appeal, and errors of any infe- 
rior tribunal are corrected by the writ referred to. 


Pers Curis, Judgment affirmed. 








W. W. VASS v. J. W. CONRAD.: 


A request by the endorser of a promissory note, before it was barred by the 
statute of limitations, that the endorsee would collect it or release him soon, 
is not an acknowledgement from which a new promise can be implied, so 
as to repell the bar. : 


Tus was an action of assumpstrt, tried before Saepuern, J., 
at the last Fall Term of Wake Superior Court. 

The case was submitted for the judgment of the Court, up- 
on the following case agreed: James M. Towles exeented a 
bond, payable to the defendant, one day after date, for nine 
hundred dollars, and the defendant endorsed the same, for 
value received, to the plaintiff on 15th of December, 1854. 
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The writ was issued on the 16th day of September, 1858, 
and the defendant relies.on the plea of the statute of limita- 
tions. To rebut the operation of the statute, the plaintiff in-° 
troduced a letter from the defendant to the plaintiff, dated 
September 26th, 1857, which is as follows : 

“Sir: I wrote some two or three months ago to J. M. 
Towles, and told him you would push on your note, if he did 
not pay, but that I hoped it would not be necessary. I want 
you to collect it, or release me, as endorser, soon ; but I don’t 
want you to let him know that I have written to you on this 
subject. Write me soon, and let me know if he can’t pay it. 
I will be away for two weeks.” 

It is admitted that this letter refers to the note sued on. 

No suit was brought to the term of the Court of Pleas and 
Quarter Sessions, for Wake county, held on the 3rd Monday 
of November ; but the plaintiff issued a writ on the —— day 
of January, returnable to February Term, 1858, against 
Towles and the defendant, Conrad. Which being returned, 
not executed as to Conrad, an alias was issued to May Term, 
1858, at which time a nol. pros. was entered as to Towles. 

It is admitted that Conrad was in Tennessee during the 
time these writs weve in the hands of the sheriff. 

It is admitted that Towles was possessed of a large real and 
personal estate until the 6th of May, 1858, when he assigned 
the same to a trustee for the payment of his debts, and is now 
insolvent. If the Court should be of opinion for the plaintiff, 
judgment is to be rendered in his favor for $ ; whereof 
% is principal money, and costs; otherwise judgment is to 
be rendered for the detendant. His Honor being of opinion 
with the defendant, gave judgment accordingly ; from which 
plaintiff appealed. 


Phillips, for plaintiff. 
Fowle and Moore, for defendant. 


Barrix, J. There is no rale of law more clearly and firm- 
ly established by the adjudications of this State, than theone 





Vass.v. Conrad. 








that,to repel the bar of the plea of the statute of limitationsin 
the action of assumpsit, there must be an express promise; te, 
pay the debt, or a distinct acknowledgment of it as an exist- 
ing debt, from which a promise to pay it, may be implied, | tt 
is equally well-settled, “ that a promise to pay cannot be in- 
ferred, simply from an admission, that the debt had been con- 
tracted, and was originally just; or, from the further admis- 
sion, that it had not been paid, if at the same time, the de- 
fendant denied his liability, and did not, in some way, indi- 
cate his intention or willingness to pay. It is immaterial on 
what ground the defendant denies his liability or places his 
refusal to pay; whether it be because, as he says, thé debt 
was never due, or because he had paid it, or because he in- 
sisted on a legal protection from the payment. In either 
case, the refusal to pay, repels the idea of a promise to pay ; 
and there must be such a promise either expressed or implied 
to prevent the bar of the statute.” MecGlensey and Wolfe v. 
Fleming, 4 Dev. and Bat. 129; Wolfe v. Fleming, 1 lie. Rep. 
290; Smith v. Leeper, 10 Ire. Rep. 86. From the cases,of 
Danforth v. Culver, 11 John. Rep. 146, and Johnson v, 
Beardslee, 15 Ibid. 3, cited by the plaintiff’s counsel, the 
same rules seem to prevail in the State of New York. In the 
application of these rnles to the facts of this case, we are of opin- | 
ion that no promise to pay the debt, sued on, can be implied 
from the terms in which the defendant acknowledged it in his 
letter to the plaintiff. The time of limitations on his contract 
of endorsement, had not then expired, and he could not, in 
truth, say otherwise, than that he was then bound ; but it 
would be a very strained and unwarrantable construction of 
his language, to imply from it a promise to remain liable for 
the debt, longer than he was already. On the contrary, he 
urged upon the plaintiff, to collect the note from the maker, 
or to release him “soon ;” thereby plainly intimating a wish 
to put an end to his liability as endorser. It. is impossible to 
say that he intended to assume any new responsibility, or in 
any manner to extend the old. Such language cannot be 
held to be an express promise to pay the debt, nor ean there 
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bé fairly inferred, from it, an implied promise to pay at any 
monient beyond the time limited by law. We, therefore, 
agree with his Honor, in the Court below, that the bar ofthe 
statute was not repelled. 


Per CurtaM, Judgment aflirmed, 








ZEDEKIAH EDWARDS v. WM. J. BRANCH. 


An order, made by the wardens of the poor of a county, that a particular sum 
should be allowed and placed in the hands of A, payable semi-annually for 
the benefit of a pauper, was Held repealable within the time of the first 
half year, although A had proceeded under such order, to purchase provi- 
sions for the whole year, and, that he was only entitled to one half-yearly 
instalment. 


Tus was a motion for a peremptory mandamus, tried before 
Suepnern, J., at the last Fall Term of Franklin Superior 
Court. 

A petition was filed in the Superior Court for an alternative 
mandamus, which accordingly issued, and the defendant hav- 
ing been served therewith, made retyrn to the same, and the 
canse coming on, upon the pleadings and proofs, it appeared 
that, on the 8th of December, 1856, an application was made 
to William Branch and others, wardens of the poor for Frank- 
lin county, for a provision for one Lucy Adcock, a pauper, 
resident in said county, when the following order was made: 
* Dec. 8th, 1856, the case of Lucy Adcock was considered, 
and the sum of $75.00 was allowed and placed in the hands 
of Zedekiah Edwards, payable semi-annually, and an order 
directed to issue for the same.” 

Afterwards, another order issued on the 9th of March, 1857, 
as follows: “On motion, the case of Luey Adcock was con- 
sidered, and the order directed to issue in her favor, Dee. a 
1856; was rescinded.” 
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Evidence was then offered, that on the 8th of ‘Dec. 1856, 
the wardens agreed with Edwards, the petitioner, that he 
should furnish his sister, Lucy Adcock, with provisions, and 
they would pay the allowance to him of $75.00, one half-in 
June, and accordingly he made a purchase for her, and the 
wardens paid him for one half the year, but refused to ‘pay 
after the order was rescinded, of which notice was given to 
Edwards, but not until he had bought provisions for the year. 

The petitioner further offered evidence that he had bought 
provisions for Luey Adcock during the year, all at one time, 
and he insisted that his undertaking was a contract which he 
had a right to enforce against the wardens of the poor, for the 
whole year, 1857, or until December. It was agreed that the 
Court might try all the questions, whether of law or fact, 
without submitting issues to a jury, and the Court having 
heard and considered the whole case, refused the peremptory 
mandamus, being of opinion that the allowance of $75.00 Was 


a mere charity, which might be revoked at any time by the 
wardens, and gave judgment for the defendants; whereupon 
the petitioner prayed for and obtained an appeal to the Su- 
preme Court. 


Soloman, for plaintiff. 
Davis and W. F. Green, for defendant. 


Manty, J. The administration of the fund provided by the 
public authorities for the support of the poor, is committed, in 
North Carolina, to a court of wardens. By reference to the 
chapter of the Revised Code, upon the subject, it will be per- 
ceived that the court is invested with a large discretion in the 
application of the fund. Thus, the objects of the publie 
bounty, the periods of enjoyment, the several amounts to be 
allotted, the manner of their applicvation—whether by meatis 
of public institutions, or directly to the needy in their respec- 
tive homes, are all matters left to the discretion of the war- 
dens, and with the exercise of this discretion, no court has 4 
right to interfere. The wardens are authorised to appoint & 
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secretary and treasurer; they are required to keep a record 
ef proceedings and accounts of receipts and disbursements, 
and to publish the same annually, and are triennially subject 
to be deposed by the appointing power. These are the only 
safe-guards the law has thought proper to provide for the ef- 
fective and equitable distribution of the public charity; and 
the courts are not allowed to interpose by way of mandamus 
in aid of these checks, and by dictation secure what may be 
supposed a more ‘equitable and efficient application. We 
think, therefore, the court of wardens, after.the passage of the 
order of the 8th ef December, 1856, had a right to repeal it 
atany time withont giving legal cause of complaint to the 
pauper; subject, nevertheless, to the rights of third parties, 
with whom contracts may have been made under the order in 
question. The point, then, upon which this petition turns, is 
whether there was any unfulfilled contract on the part of the — 
wardens with the petitioner, Edwards, in relation to the sup- 
port of Lucy Adcock. Under the order of December, 1856, 
it seems from the facts transmitted to the Court, that an agree- 
ment was made between the wardens and the petitioner “that 
he should furnish his sister, Lucy Adcock, with provisions, 
and the wardens would pay the allowance of $75 to him, one 
half in June.” The wardens paid $37.50 for the first half 
year; but in the mean time, having repealed the order, they 
refused to pay for the other half year; and the question is 
whether the words of the agreement constitute a contract 
between the wardens and the petitioner for the entire year’s 
provision. We think no such engagement is to be inferred 
from the words. It is in substance a promise, merely, to pay 
at the end of six months $37.50 for provisions furnished to 
the woman in the mean time, and does not amount to a pledge 
of its continuance beyond that term.-: It seems to have been 
the purpose of the wardens to prevent a wasteful consump- 
tion of the means set apart for the woman’s use, and hence 
they stipulate that the provisions shall be paid for semi-an- 
nually, and by consequence, as we think, furnished in semi- 
annual instalments. The purchase of the whole year’s provi- 
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sion by Edwards, and furnishing them at once was a misimter- 
pretation of the engagement, and a misconception of the ‘eb- 
ligations and rights. The order of the court of wardens is*for 
a semi-annual allowance to Lucy Adcock of $37.50. This 
the wardens could repeal at any time in the exercise of their 
discretion. But any contract made with petitioner Edwards, 
for laying out and applying this amount, could not be set 
aside or repealed; but might be enforced by the writ of man- 
damus. The extent of the contract between them, as we inter- 
pret it, is to make to Edwards half yearly payments of $37.50 
for provisions furnished for the sister. As there is no stipu- 
lation for its continuance through any particular period of 
time, it is a contract which either might discontinue at his op- 
tion, at the end of ‘the half year. 

The contract thus interpreted, has been fulfilled by the war- 
dens, and therefore, the writ of mandamus is refused. Itisa 
writ extensively and stringently remedial, and ought not to 
be resorted to in light, trivial, or dubious cases. 

Motion for a peremptory mandamus overruled with ‘costs 
against the petitioner. 


Per Cortam, Judgment affirmed. 





GASTON E. BROWN v. MARION BROOKS AND ALBERT GEAN. 


Receipts for money, which eontain no evidence of a contract between the 
parties, are liable to be explained or altered by oral testimony, but alter 
¢ where they are relied on as evidence of a contract. 
Where the vendor of a slave, executed a paper-writing, acknowledging the 
‘receipt of a certain sim, expressed to be in part payment of the price, and 
binding himself, under a penalty, to deliver the slave (then a runaway) by 
a certain day; it was He/d that this was no evidence of an executed con- 
tract, by which the property vested in the vendee. 


Tuis was an action of rertevin for a slave, tried before 
OAatpwetL, J., at the last Spring Term of Chatham Superior 
Court. 
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. ‘Phe plaintiff, in making his title to the slave, gave in evi- 
dence a paper-writing, delivered by the defendant, Brooks, to 
the bargainors of the plaintiff, in the following words: “ Re- 
ceived from Jollie, Hanks & Holt three hundred dollars, in 
part payment for a negro man, by the name of Ned, which 
negro has runaway, aud I hereby bind myself to deliver said 
negro by September Court to the said Jollie, Hanks and 
Holt, or forfeit to the said firm the sum of fifty dollars.” 
Test, W. Hanks. Signed by Marion Brooks. 

‘The defendant insisted that the said paper-writing wasa 
mere receipt, and that it was competent for them to show, 
that it did not contain the real contract entered into between 
the parties. For that purpose they offered to prove declara- 
tions made by Jollie, one of the parties thereto, subsequently 
to its execution, that said paper-writing was not intended to 
convey the title to Ned, but was merely an executory con- 
tract of sale, defeasible by the non-delivery of said slave, and 
the fulfillment of which was secured by a penalty of fifty dol- 
lars ; that said Brooks had not kept his contract and there- 
fore, he, Jollie, did not claim Ned, who, at the time of the 
declaration, was still ranaway, but intended to sue Brooks for 
the money that had been paid upon the price, as well as for 
the fifty dollars forfeiture. 

The Court was of opinion that the paper-writing was more 
than a mere receipt, that it contained a contract to convey 
the title in said slave, and rejected the evidence offered by 
the defendants. The defendants excepted, and submitted to 
a verdict. Rule for a venire de novo discharged, and appeal 
by the defendants. 


Phillips, for the plaintiff. 
Haughton, for the defendants. 


Manty, J. Simple receipts for money, which contain no 
evidence of a contract between the parties, are iiable to be 
_ explained or altered by oral testimony, but it is not so with re- 
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gard to the written evidence of a contract, whether a 
or executory. 

Therefore, in the Superior Court, the J udge properly reject 
ed the testimony offered to explain the legal effect of the <n 
strument, under date of the 15th of August, 1855. We-are 
of opinion, however, that the sense of that paper was misin- 
terpreted by his Honor, and that it does not, as was supposed, 
convey a title to the slave. This is a question of law, whieh 
must be decided upon a consideration of the language of she 
instrument alone. By a reference to that, it will be perceived 
that the three hundred dollars was received, not in full, but,in 
part payment for the slave, and it then sets out that he is rnne- 
way, and binds the signer, under a penalty, to deliver him by 
a certain time. There seems to have been something left for 
both parties to do, the one to make complete payment, {or a 
satisfactory substitute) the other to make delivery of the slave. 
Jollie, Hanks and Holt did not intend, and, as we suppose, 
were not liable to pay until the slave was delivered, and there 
was no obligation on the part of Brooks to deliver, untilthe 
other party had announced his readiness to make satisfaction 
fer the price. .There could not have been, therefore, that 
transmutation of property necessary to support the action. 
For, upon such transmutation “ eo instanti” correlative rights 

‘pring up; on the one side, property in the thing, on the other, 
property in the price ; rights, which we have shown the par- 
ties, to this paper, could not have contemplated. 

We conclude, therefore, that the instrument per se, is evi- 
dence only of a contract, executory in its nature, and not ex- 
ecuted, and that upon it alone, proprio vigore, no right ot 
property in the slave can be legally asserted. 


Per Ovriam, Juadgment reversed and a venire de novo. 











FERDINAND F. LONG 'v. SHEPHERD R. SPRUILL. 


: 


Where one contracted for a lot of corn to be delivered on a certain day, and 
in. payment therefor, delivered without endorsement, a note on a third per- 
son, then in good credit, but in realty insolvent, and who became notorions- 

"Ty so before the day fixed for the sale, it was Held that the loss fell upon 

“the porchaser of the note, in the absence of proof that the seller knew of 

tiie insolvency of the maker. 

Where plaintiff bought and paid for a lot of corn, to be delivered on a day 
eertain, but failed to apply for it at that time, and the bargainor afterwards 
resold it, it;was. Held that he might recover, upon a count for money had 
and received, the price received on sueh resale, although the corn remained 
in bulk with other corn, and was never set apart, or identified as the pro- 
perty of the plaintiff. 


‘Tuts was an action of assumpsit, tried before Exsis, J., at 
Spring Term, 1858, of Martin Superior Court. The plaintiff 
declared that he had purchased of defendant a quantity of 
corm in December, 1855, which defendant agreed to deliver to 

- plaintiff at defendant’s landing on Roanoke river, by the lastof 
Febrnary, 1856; that he had paid defendant $1529 83, and that 
defendant had failed and refused to deliver said corn to plain- 
titi’s damage, &e. He also declared upon a count for money 
had and received for plaintiff’s use, and in the common counts 
im assumpsit. Plaintiff produeed in evidence, an agreement 
signed by defendant, as follows: ‘ Received of F. F. Long 
fifteen hundred and twenty-nine dollars and eighty-three cents 
for four hundred and thirty-seven barrels of corn, to be de- 
livered by the last of February, 1856, to him or order, atemy 
landing in merchantable order. Dec. 3d, 1855.” 

(Signed) S. R. Sprvite. 


“It was proved that plaintiff never sent any boat to defend- 
ant’s landing, or made any demand for the corn during the 
month of February, 1856, nor until the 13th of March, when 
he did make such demand, and sent a boat to receive the corn 
when defendant refused to deliver it. It was also proved that 
during the whole of February, 1856, defendant had, at his 


barn, about one and a half miles from the landing, more than 
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437 barrels of corn, and that he afterwards sold the same.— 
It was also proved that plaintiff gave to defendant, in payment 
for the corn purchased of him, a note of Samuel S. Simmons’ 
tor $1469, dated , due one day after date, payable to 
plaintiff, and not endorsed by him. Said Simmons was in 
good credit at the time of the purchase, and generally believ- 
ed perfectly solvent; he failed and nade an assignment in trust 
for certain of his creditors, on the 22d of February, 1856, and, 
as it afterwards appeared, was insolvent at the time of the 
purchase, and since 22d of February, has continued notorious- 
ly so. The defendant endorsed the note to one Colten E. Spru- 
ill without value, and for the purpose of enabling said Collen 
to bring suit on it, to the use of plaintiff, in Martin County 
Court. He brought suit to January Term, 1856, and recovered 
judgment, but neither the note nor judgment has ever been 
paid, either in whole or in part. At the trial, defendant of- 
fered to surrender the note and assign the judgment to plain- 
tiff. It further appeared, that the value of the corn, and the 
amount of the note were equal. Plaintiff contended that he 
was entitled to recover, either on the special contract, or on 
the count for money had and received. Defendant contend- 
ed that he could not recover on the special contract, because 
he had not applied for the corn according to the terms of the 
contract, nor on the other counts. The Court being of opin- 
ion with the plaintiff, so instructed the jury, who found for 
plaintiff. Judgment. Appeal by defendant. 





H. A. Gilliam, FE. W. Jones and Donnell, for plaintiff. 
Winston, Jr., and Rodman, for defendant. 


Pearson, C. J. The note of Simmons is the bone of con- 
tention. Which of the two must bear the loss by reason of his 
insolvency? The defendant received the note in payment for 
the corn, and had become the owner of it ; consequently, the 
loss falls on him; as in Wéllard v. Perkins, Busb. Rep. 258, 
the loss of the rosin, which was burnt, fell on Williams ; for 
although he did not take it into possession, yet he ought to 
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have done so ; and it became so far his property as to be then 
at his risk. Suppose the corn had been delivered to the plain- 
* tiff at the time of the sale, the loss of the note would then cer- 
tainly have been on the defendant; he could not have main- 
tained an action for the price of the corn ; that had been paid; 
nor for money had and received in respect of the note; it 
was genuine ; so he got what he bargained for; and herein it 
differs from the cases where that action has been sustained, 
the note received being counterfeit or forged ; nor for a de- 
ceit; because there is no proof of fraud or of a scienter. So 
the question is, as the plaintiff did not call for the corn “ by 
the last of February,” was it in the power of the defendant to 
avail himself of that circumstance, and by refusing to deliver 
it when it was afterward called for, shift the loss from himself, 
upon the plaintiff? We concur with his Honor, that. he 
could not. 

Admit that the count for “money had and received,” in 
respect of the note cannot be sustained, for it was not in fact 
money, and the agreement of the parties to treat it as such, 
was only for the purposes of the trade, and extended no fuar- 
ther; admit, also, that in strict law, the count on the special 
contract cannot be sustained, as the plaintiff was in default 
by not calling for the corn “by the last of February,” al- 
though, by the by, there is room to contend that these words 
do not fix a day certain, but leave the time open, so that the 
plaintiff might call for it during the latter part of February, or 
within a reasonable time thereafter, and the 13th of March 
was a reasonable time, under the circumstances, as the article 
to be delivered, was corn, which, at that season of the year, 
was housed and not particularly liable to be destroyed, or ve- 
ry inconvenient to keep, still the count for “money had and 
received,” can be sustained on the proof that the defend- 
ant had afterwards sold the corn. Whose corn was it? The 
plaintiff had bought and paid for it, and and certainly did not 
forfeit his right to it by neglecting to call for it at the precise 
time stipulated. The defendant was at liberty to charge stor- 
age for keeping it, and it was then at the plaintiff’s risk; so 
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that had it been destroyed, the loss would have been his; asis 
held in Willard v. Perkins, supra; but, nevertheless, the 
plaintiff had a right to the corn,,and, as the defendant sold it, 
the plaintiff had his election té sue him in a special action on 
the case for the cpnversion, or in assumpsit for the price re- 
ceived. 

The objection, thet the corn was never set apart and: identi- 
fied as the property of the plaintiff, although at first blush, 
plausible, is fallacious, in this: it was not ineumbent on the 
defendant to measure up and set apart for the plaintiff four 
hundred and thirty-seven barrels of the corn; in his absenee, 
it would have been trouble for nothing; still, the plaintiff 
having paid the price, had a right ‘to four hundred and thirty- 
seven barrels of corn in the barn, at, and after the last of Feb- 
ruary, and the defendant, in selling all the corn in the barn, 
of necessity sold that to which the plaintiff had a right) and 
thereby subjected himself to the action for “money had and 
received,” which is based on the principle de bono etequo, 
and the defendant surely could not keep all of the:money 
with a good conscience. Test it in this way: suppose'the 
plaintiff, instead of the note of Simmons, had paid the price 
in actual money, would it have occurred to the defendant or 
any one else, possessng ordinary moral perception, that: he 
could sell the corn or keep the whole of the price, so as:‘to be 
paid twice for the same corn? reel 

If the defendant, instead of selling, had used the eorn, he 
would have been liable to a special action on the case. 

In Waldo v. Belcher, 11 Ired. Rep. 609, the corn: was de- 
stroved before the day when it was to have been delivered, 
which distinguishes it from Wéllard v. Perkins, and from 
this case. Had Spruill sold the corn before the last of -Febru- 
wry, upon the authority of Waldo v. Belcher, the plaintiff 
could have maintained an action on the special contract, and 
as he sold it after the day, upon the authority of Willard’y. 
Perkins, he can natant action for the sererrerape on 
the re-sale. - anual 

Per Ovrmm © °° , -Sudgginent adtinined 
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State upon the relation of SUSAN ANN CLEMENTS v. B. L DURHAM’S 
Administrators, 
Proceedings in bastardy cannot be instituted against the personal representa- 
tive of the putative father, in order to subject his eftate to the maintenance 
of the child. ‘ 


Tis was a proceeding in bastardy, before Dick, J., at the 
last Fall Term of Orange Superior Court. 

The action was commenced in the County Court, upon no- 
tice to the defendants, who are the administrators of the puta- 
tive father, to show cause why they should not be charged 
with the maintenance of a bastard child. It was proved that 
at the time of the examination of the mother, defendants’ in- 
testate, the person charged with being the father, was dead. 
This cause being shown,'the Court ordered the defendants, as 
“administrators of B. L. Durham, deceased, to be charged with 
the maintenance of the,child. From this order, the defend- 


ants appealed. 


No counsel for the plaintiff. 
Phillips, for the defendants. 


Barriz, J. The proceedings against the putative father of 
a bastard child, for the purpose of compelling him to main- 
tain such child, are founded altogether upon our statute law, 
and must, in every respect, be regulated by it. This law is 
now contained in the first seven sections of the 12th chapter 
of the Revised Code. The proceedings which it authorises, 
are not in the nature of a criminal prosecution, but are police 
regulations, having for their object indemnity for the county 
against the burden of maintaining the bastard child. They 
do not lose their character of being civil proceedings, even 
when an issue, is made up, under the 4th section of the act to 
try the question of the paternity of the child. See Ward v. 
Bell, decided at the present term, (ante 79,) where all. the prior 
cases on the subject are referred to. Being then, civil, in con- 
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tradistinction to criminal proceedings, it is contended that 
they may be comthenced and prosecuted against the personal 
representative of the reputed father, after his death; and it is 
said that the first chapter of the Revised Code, authorises it 
in the following words of the first section: “No action, suit, 
bill in equity, or information in the nature of a bill im equity, 
or other proceedings of whatever nature, brought to recover or 
obtain money, property or damages, or to have relief of any 
kind whatever, whether the same be at law, or in equity, ex- 
cept suits for penalties, and for damages merely vindictive, 
shall abate by reason of the death of cither party, &e.” It 
is manifest that proceedings in bastardy cannot, properly, be 
called an action, suit or other proceeding to recover or obtain 
money, property, or damages, but are, as we have said before, 
only police regulations, adopted for the purpose of relieving 
the public from the support of bastard children, by imposing 
it upon the putative fathers of such children.. Viewed in. 
that light, they cannot come within the rule laid down in 
Butner v. Keehin, 6 Jones’ Rep. 60, where it is held tliat 
wherever an action could have been revéved against an exec- 
utor or administrator, it may be originally commenced against 
him. If, then, the proceedings in bastardy, against the per- 
sonal representatives of the reputed father, cannot be sustain- 
ed under the first chapter of the Revised Code, it is very cer- 
tain they can derive no aid from the 12th chapter of that 
Code. © There, every provision is predieated upon the suppo- 
sition that the reputed father, himself, is alone the person 
against whom the proceedings are to be had. He is to be ta- 
ken, and fe is to enter into recognizance for his appearance 
upon pain, in case of failure, of being committed to prison. 
It is upon Adm that the order of filiation is to be made, and 
he is required to give a bond for the indemnity of the county. 
No execution can be issued against Ais property, until he has 
failed to pay the necessary maintenance, ordered by the Court, 
tor the child, and notice has been served upon him ten days 
before thé County Court, from which such final process is ‘to 
issué.’ In ali this,‘not a word is said about’ the executor or 
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administrator of the reputed father; and the mode of pro- 
eseding prescribed by the act, seems to bé entirely inappli- 
eable to any person but the reputed father himself. Hence, 
we conclude that no proceedings can be properly constituted 
in the County Court, unless the reputed father himself has 
entered into a recognizance for his appearance there, or has 
been taken upon a capias or attachment. The order made in 
the Superior Court, must, therefore, be reversed and the pro- 
ceedings dismissed. 


Per Cortam, Judgment reversed. 





Q. T. PURSELL v. JOHN D. LONG. 


A misdescription of a place, in one small particular, in a notice to take depo~ 
sitions, will not be fatal if there be other descriptive terms used in the no- 
tice, less liable to mistake, by whieh such place may be identified. 

What was said by defendant to one who was sent by him, not as an agent to 
contract, but merely as a messenger to call in the plaintiff, that defendant 
might close a bargain then being negotiated between them, is not compe- 
tent evidence of the contract entered into by the parties. ; 


Twis was an action on THE case for a deceit and false wat- 
ranty in the sale of tobacco, tried before Dyx, J., at the last 
Fall Term of Rockingham Superior Court. 

The plaintiff declared in two counts: first, a deceit, and se- 
eondly, for a false warranty in the sale of one hundred boxes 
of manufactured tobacco. The tobacco was delivered in Au- 
gust, 1857, and to prove that it was rotten, in the fall and’win- 
ter of that year, plaintiff proposed to read ‘the deposition of 
oné W. J. Totten, of Georgia. The notice was to take the 
depositions of L. T. Watkins, N. Cobb and others, in the of- 
fice of W. T. Holderness; No. 132 Broad street, Columbus, 
Georgia, by "W.T. Holderness, a commissioner and’ notary 
public; on the 15th day of March, 1859: The deposition’ was 
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taken;.as declared in the caption, by William T. Holderness, 
commissioner and notary public, on the 15th day of March, 
1859, at his oftice No. 128, Broad street, Columbus, Georgia. 
The defendant objected to the reading of this deposition, 
as he did not appear, and no one for him, at the taking there- 
of. The Court.admitted the deposition to be read. 

The plaintiff introduced a witness, Dugger, who testified that 
in June, 1857, he was with the plaintiff, at defendant’s tobaeco 
factory, when and where the plaintiff proposed to buy one hun- 
dred boxes of tobacco from defendant, and proposed to give 
for one hundred boxes of a certain quality of tobacco, the 
cheapest and lowest quality, twenty cents per pound, if de- 
fendant would give him six months credit, and warrant 
the said tobacco to be sound and to keep; that defendant ask- 
ed twenty-two or twenty-two and a half cents for the tobac- 
co, and said that he had never warranted any tobacco, and 
would not warrant any he should ever sell. Whereupon the 
plaintiff said that would end the matter; that he would not 
buy tobacco unless it was warranted; that witness and plain- 
tiff then started away; that one Rice, as they were about go- 
ing off, came out of the factory to where they were and said 
that defendant had agreed to accept his offer; that he and 
plaintiff went back into the factory, when plaintiff said to ~~ 
fendant, “I suppose you have agreed to accept my terms” 
to which defendant replied he had; that plaintiff and defend. 
ant then went into defendant’s office, ‘and he heard nothing 
more. . 

' James, a witness for the defendant, testified that he was 
present in June, 1857, when plaintiff, and the witness, Dug- 
ger, called at the defendant’s tobacco factory in Caswell; that 
they talked about different sorts of tobacco, and different 
‘ prices; that plaintiff said he wanted a low quality of tobac- 
co; that defendant showed plaintiff a low quality of lug to- 
bacco, which he had put up and branded, “J. Scott, Yancey- 
ville, N. C.;” that plaintiff said he wanted one hundred box- 
es of tobacco answering this description, and would take that 
much if defendant would take twenty cents per pound, war- 
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rant it to keep, and give him six months credit; that defend- 
ant said he had never warranted any tobacco, and» never 
would, and that he must have twenty-two and a half cents for it ; 
that plaintiff started off, he and the defendant differing about 
the price; that witness Mice went out after plaintiff; that 
plaintiff and Rice came back to the factory together, but that 
the witness Dugger, did not return to the factory; that when 
plaintiff and Rice eame back to the defendant in the factory 
door, defendant said to plaintiff, I have agreed’to take your 
offer of twenty cents for one hundred boxes of the J. Scott 
tobacco; that the parties then agreed on the six months cred- 
it, and the price, twenty cents, nothing being said abouta 
warranty. The tobacco was to be put up in the month of Ja- 
ly, 1857, and defendant was to give plaintiff notice when the 
tobacco was ready; that he, witness, superintended the put- 
ting it up, and that it was sound, and put up in good order ; 
that defendant gave notice, and plaintiff came about the mid- 
dle of August, 1857, examined the tobacco by having’ several 
boxes opened, and asked the witness Mice, and the defendant, 
if they thought it would keep, to which they replied they 
thought it would; whereupon, the plaintiff was satisfied, and 
gave his note, and the hundred boxes of tobacco were sentto 
the Haw River depot by the defendant. 

The defendant introduced the witness, /2ice, the superin- 
tendent of his tobacco factory, who testified that after plain- 
tiff had started from. the factory, in June, 1858, he followed 
the plaintiff and the witness Dugger, and.said to plaintiff that 
defendant had agreed to take the twenty cents, or to accept 
his offer for the J. Seott tobacco, but did not recollect: which 
mode of expression he used. But he recollected that as he 
returned to the factory, plaintiff gave him instructions as to 
how he wanted the tobacco put up; that witness Dugger, re- 
mained in the buggy holding the horse, and did not come 
back into the factory with him and plaintiff; that as soon as 
he came into the factory, he went into another room to his 
business, and did not hear what passed between the parties... 

The defendant then, offered to prove by the witness, ice, 
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the instructions he gave him, when he went out to tell plain« 
tiff to. come back, and these instructions were given in the ful-: 
lowing conversation. _The said witness, /?ice, as plaintiff went 
off, asked defendant what plaintiff had offered him for the J. 
Scott tobacco; the defendant said twenty cents; that witness 
said to defendant that they had already picked a large quan- 
tity. of this tobacco, that he thought the defendant had better 
take the twenty cents for a hundred boxes of said tobaeco; 
whereupon, defendant told him to follow plaintiff, and say to 
him that he would take twenty cents for one hundred boxes 
of that kind of tobacco; and this was the only knowledge:or 
instructions, the witness, Ace, had, when he went out after 
plaintiff; but this evidence was objected to by the plaintiff, 
and excluded by the Court. Exception by defendant. 
Verdict for plaintiff. Appeal by defendant. 


Morehead, for plaintiff. 


Hill, for defendant. 


Barrie, J. We concar in the opinion given by his Honor, 
in the Court below, upon both the questions presented by the 
defendant in his bill of exceptions. The deposition of Mr. 
Totten was properly admitted. The place at which the de- 
fendant was notified, it would be taken, was indicated by sev-’ 
eral-marks, in one only of which, and that not likely to mis- 
lead, was there a mistake. In a town not larger than Colum- 
bus, Georgia, the office of a particular gentleman, who is a 
commissioner and notary public, may be easily found, though 
it is-described as being at 132, on a certain street, whew itis 
in fact.at No. 128, on that street.’ Had it been proved that 
the commissioner had two offices, and that the defendant was 
thereby misled, the deposition ought to have been rejected. 
In the case of Zaylor v. Alston, 1 Hay. Rep. 381, where the 
notice was that the deposition was to be taken, at Halifax 
Court-House, Virginia, i¢ was proved by a witness, that 
the house of Manning, where it was taken, stood eighty 
yards distance from the Court-House. In the other case, re- 
lied on, of Lnglish v. Camp, 1 Hay. 358, the deposition was 
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clearly inadmissible, because it did not appear that it was ta- 
ken at any particular place in the county specified in the no- 
tice. Had the proper place been mentioned, and the name 
of the county only omitted, the deposition might have been 
received, where there were other circumstances to identify 
the county, and prevent a mistake as to the place; Owens 
v. Kinsey, 6 Jones’ Rep. 38. A case more nearly resembling 
the present, than either of those referred to by the defendant’s 
counsel, is that of L/more v. Mills, 1. Hay. Rep. 359. There, 
the notice was to take depositions at the house of John Arch- 
elands Elmore, and the depositions appeared to have been ta- 
ken at the house of John Elmore, and yet they were allowed to 
be read, the Court holding that the presumption was, that the 
names were those of the same person. It cannot be doubted 
that the depositions would have been rejected if it had been 
proved that John Archelands Elmore and John Elmore were 
different persons. In cases of much more importance than 
the reception or rejection of depositions, it has been Often de- 
cided, that the misdescription of a person or thing, in one par- 
ticular will not be fatal if the person or thing be sufficiently 
identified in other particulars in which there is less probabili- 
ty of a mistake. For instances of such harmless misdescrip- 
tion, both in deeds and wills, see Miller v. Cherry, 3 Jones’ 
Eq. Rep. 24; Lowe v. Carter, 2 Jones’ Eq. 383; Joiner v. 
Joiner, ibid 68. 

The other question is also clearly against the defendant.— 
The witness, ice, was manifestly not the agent of the defend- 
ant to enter into a contract with the plaintiff, for the sale of 
the J. Scott tobacco, but was merely a messenger sent out by 
the defendant to recall the plaintiff, in order that he, the de- 
fendant, might close a contract with him. The testimonyvof- 
fered to show what the defendant said to that witness, in the 
absence of the plaintiff, was, therefore, inadmissible, and pre- 
perly rejected. 


Per Ovriam, Judgment aflirmed, | 
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QOMMISSIONERS OF TRENTON v. JAMES McDANIEL. 


Where an act of Assembly appointed commissioners to purchase land and 
lay it off into lots, with convenient streets, and provided that when so laid 
off, it was, by force of that act, “ constituted and erected a town,” and the 
land was laid off accordingly, with ascertained limits, and these boundaries 
were acknowledged by the inhabitants for sixty years, and the place recog- 
nised as a town by several subsequent acts of Assembly, it was Held it was 
a town incorporated with defined limits and boundaries. 

Where the election of commissioners of an incorporated town, was vested in 
the free male citizens thereof, it was Held'that mere failure, for a long time, 
to elect commissioners, did not destroy the right; but it continued as long 
as there were free male citizeas enough to fill vacancies. 

Persons entering into office under color of an election, although irregular, are 
thereby constituted officers de facto, and their official acts have full force 
until they are removed by a writ of gwo warranjo. 


Tis was an action of Trespass, tried before SaunpeErs, J., 
at the last Fall Term of Jones Superior Court. 

The plaintiffs declared for a seizure of a hog, and offered 
evidence of the incorporation of the town of Trenton, 8 is 
hereinafter set out. 

First, they gave in evidence an act, renee in 1784, enti- 
tled “ An act for establishing a town in the county of Jones, 
upon the lands of Thomas Webber aid others.” The first 
section of this act recites, that “ whereas, it is represented to 
the General Assembly, that a town on the lands of Thomas 
Webber, Louis Bryan, &c:, &c., on the south side of Trent 
river; in Jones county, where the court-house now stands, 
would tend to the promotion of commerce, and the inhabit- 
ants af said county be greatly benefitted thereby : 

II. Be it therefore enacted by the General Assembly of the 
State of North Carolina, and it is hereby enacted by the-au- 
thority of the same, that the directors or trustees, hereafter 
appointed, or a majority of them, shall as soon as may be, af- 
ter the passing of this act, agree with, and purchase fromthe said 
Thomas Webber, Louis Bryan, &c., &c., one hundred: acres 
of land for the purpose aforesaid ; and after having so agreed 
for the said land, shall, as soon as may be, lay off forty acres 
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in half-acre lots, exclusive of streets, with convenient streets, 
lanes and allies, and sixty acres for town commons, which 
lots, so laid off according to the directions of this act, are 
hereby constituted and erected a town, and shall be called by 
the name of Trenton.” 

The third and fourth sections of this act, proceed to appoint 
directors and trustees for the purchasing of the land and lay- 
ing it off according to the direction of the second section ; they 
also prescribe the manner in which the lots shall be disposed 
of and the terms of the sale. The fifth section is as follows: 
“‘ And for continuing the succession of the directors until the 
said town shall be incorporated, be it further enacted by the 
authority aforesaid, that in case of the death, refusal to act, 
or removal out of the county of any of the said directors, the 
surviving directors, or a majority of them, shall assemble, and 
are hereby empowered, from time to time, by instrument of 
writing, under their respective hands and seals, to nominate 
some other person, being a freeholder of the said town, in the 
place of him so dying, refusing to act, or removing out of the 
county, which director, so nominated and appointed, shall, 
from thenceforth, have the same power and authority in all 
things, in the matters herein contained, as if he had been ex- 
préssly named and appointed in and by this act.” 

They next introduced an act of Assembly passed ‘in 1803, 
entitled “ An act to amend an act for establishing the town of 
Trenton, in Jones county.” This act, after reciting that the 
commissioners are not fully authorised to lay a town tax to 
defray the necessary contingencies of said town, proceeds to 
invest them with full power to impose such tax, and to apply 
the money for tlie benefit of the town. 

The next act, in order of time, introduced by the plaintiffs, 
is'‘one passed in the year, 1810, entitled “An act for the bet- 
ter regulation for the town of Trenton, in Jones county,” 
and it recites that, “‘ whereas, the commissioners, trustees and 
directors appointed in the year 1784, for establishing a town 
in Jones county, are all dead or removed, and have failed to 
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appoint successors for the regulation of the said town of 
Trenton : ’ 

“ Be it enacted by the General Assembly of the State .of 
North Carolina, and it is hereby enacted by the authority of 
the same, that Wm. H. Conner, John McDaniel, Adonijah 
Perry, Henry Bryan and Thomas Simmons, be and the same 
are hereby appointed commissioners for the town of Trenton, 
in the county of Jones, who are hereby vested with the same 
powers and authorities for the regulation of the said town of 
Trenton, as those who have heretofore been appointed by 
law.” 

The plaintiffs further produced in evidence a certified copy 
of an act of Assembly passed in the year 1813, entitled “ An 
act for the better regulation of the town of Trenton, in Jones 
county, and for other purposes.” 

* Be it enacted by the General Assembly of the State of 
North Carolina, and it is hereby enacted by the authority of 
the same: That an act passed in the year one thousand eight 
hundred and ten, entitled an act for the better regulation of 
the town of Trenton, in Jones county, and for other purposes, 
be and the same same is hereby repealed and made void.” 
The second section of this act proceeds to appoint commis- 
sioners, and constitutes them a body politic with all the pow- 
ers incident thereto. The fourth section enacts, “ that if any 
of the said commissioners, hereby appointed, shall die, re- 
move out of the county, or refuse to act, it shall be lawful for 
the rest, or a majority of those remaining, to appoint one or 
more (as the case may be) to fill such vacancy, who shall 
be vested with all the powers and authorities of those already 
appointed by this act, any Jaw to the contrary notwithstand- 
ing.” 

The plaintiffs further produced in evidence, a certified copy 
of an act of Assembly, passed in the year 1825, entitled “ An 
act to amend an act to incorporate the town of Trenton, in 
Jones county: 

Be it enacted by the General Assembly of the State of 
North Carolina, and it is hereby enacted by the authority of 
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the same; that the free male inhabitants of the said town 
shall meet at the court-house on the first Saturday in April 
next, and on the same day annually thereafter, and shall elect 
three commissioners, who shall be freeholders in said town, 
which election shall be held by three freeholders, under the 
same rules and regulations as other elections.” 

“9d. And be it further enacted, that the said commission- 
ers shall have power and authority to pass such by-laws and 
regulations for the government of said town, as shall not be 
inconsistent with the constitution and laws of the State. 

“ 3d. And be it further enacted, that all laws, and clauses 
of laws, coming within the purview and meaning of this act, 
be repealed.” 

The plaintiffs offered evidence, that under the last mention- 
ed act, the citizens of Trenton had from time to time elected 
commissioners, who had acted as such, as late as 1843 or 1844, 
since which time, no election was held until the 4th of April, 
1857. 

It was admitted, that the election of the 4th of April, 1857, 
which was the first Saturday of April, was held aftera notice 
had been put up at the court-house, some eight days before 
said election, but it was not shown, or admitted, by whom, 
or under what authority, the said notice was posted, or wheth- 
er the same was required. And it also appears, that all the 
citizens of Trenton, except two, voted at said election, and 
that the commissioners elected on the 4th of April, 1857, 
acted in that capacity, from that time, until the bringing of 
this suit. It was admitted that plaintiffs, in this suit, received 
the highest number of votes at said election, and that the said 
election was held by John Hyman, J. P., and Wm. F. Hug- 
gins and Charles Gerock, inspectors; but it did not appear 
how they were appointed, and it was admitted they were not 
appointed by the county court. The plaintiffs then offered in 
evidence a town ordinance, in the following words: 

“ At a meeting of the commissioners of the town of Tren- 
tron, May the 27th, 1857, for the regulation of said town, it 
is ordered and decreed, that whereas, hogs being permitted 
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to,run at large, and range in the streets of said town, has be- 
come a nuisance, and disagreeable to the good citizens there- 
of ; now, to prevent the said nuisance, it is resolved by the 
board of commissioners, that all hogs, so permitted to run at 
large in said town, after due notice being given by public 
advertisement, at the court-house, shall be taken up by the 
town sergeant, and secured in a pen or lot, and kept confined 
at the expense of the owner of said hog or hogs, and if the 
same is not taken away in the space of three days, then the 
town sergeant is dirccted to sell them at public vendue, to 
the highest bidder, and after paying all charges and expenses, 
with all costs that may accrue on the proceedings, the regi- 
due of sale to be paid to the commissioners, to be disposed of 
by them, either by returning it to the owner, or applying it 
for the town. And it is further decreed, that for every hog 
so taken up, the owner shall pay the town sergeant the sum 
of twenty-five cents.” 

It was admitted that the hog in question, the property .of 
the defendant, crossed the line of said town, (as the same ,has 
been known and used) and was found in the streets, and was 
impounded into the custody of the “ town sergeant,” out.of 
‘whose custody, and without whose consent, the hog was taken 
by the defendant. Defendant offered no evidence. 

It was contended for the defendant : 

1st. That there was no act of.incorporation of the town of 
Trenton, with defined limits and boundaries. 

2ndly. That the long nonusage of the right to elect com- 
missioners, worked a prohibition of the right. 

3rdly. That the said election was void, because no due no- 
tice had been given thereof, and because said election did not 
appear to have been properly held. 

And it was agreed, that if on the foregoing facts, the Court 
should be of opinion that the plaintiffs were entitled to recoy- 
er, that judgment should be rendered for them for sixpence 
and costs, and if not, then judgment should be rendered for 
defendant. 

The Court being of opinion with plaintiffs »,judgment, was 
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rendered accordingly; from which the defendant appealed 
to this Court. 


Hubbard and Haughton, for plaintitts. 
Green, Stevenson and J. W. Bryan, for defendant. 


Pearson, ©. J. We concur with his Honor, in the opin- 
ion, that neither of the objections, taken on the part of the de 
fendant, are tenable. 

1. The several acts of the Legislature, set out as a part of 
the case, connected with the fact, “that the place” has been 
inhabited as a town, and has been laid off into lots and streets, 
with known lines, among others, the line which was crossed 
by the hog of the defendant, for upwards of sixty years, show 
that it is incorporated with “ defined limits and boundaries.” 

The aet of 1784, empowers certain persons:as trustees and 
directors to purchase one hundred acres, and to lay off forty 
acres in half-acre lots, with convenient streets, lanes and al- 
lies, “ which lots, so laid off according to the directions of 
this act, are hereby constituted and erected a town, and shall 
be called by the name of ‘Trenton.”’ The. question ig, was 
the forty acres so laid off? That is conclusively established 
by the facts above set forth, and the additional fact, that in 
1803, 1810, 1813 and 1825, the existence of the * town of 
Trenton” is assumed and recognised by acts of the Legisla- 
ture, pane for its better regulation. 

2. When a number of persons are made a corporation, with 
power in its members to fill vacancies for the purpose of con- 
tinuing its succession, and this duty is neglected, so that the 
corporators cease to exist, as if they all be dead or removed, 
the corporation can no longer have an existence, and an act 
of the Legislature is then necessary to call it into life again, 
as was done by the act of 1813, which appoints another set 
of commissioners with power in its members to fill vacancies. 

In order to prevent a recurrence of a like necessity in fu- 
ture, the acts of 1825 amends the prior acts, and among oth- 
er things, provides that instead of vacancies in the body of 
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thecoummissioners being filled by its members, the comnnes- 
sioners shall be annually elected by the free male inhabitants 
of the town, which provision has the legal effect of prevent- 
ing the corporation from ceasing to have an existence as long 
as there are free male inhabitants of the town enough to hold 
an election; on the same principle, that a corporation, when 
vacaneies are to be filled by its members, has an existence so 
long-as there are members enough to fill vacancies ; for it on- 
ly becomes defunct when there are no members of the corpor- 
ation, and no mode of supplying their places. 

8. Let it beadmitted that theelection of the plaintiffs, as com- 
missioners, was irregular, and that they may be removed from 
office by a writ of guo warranto, still they went into office af- 
ter an election, which cannot be treated as a mere nullity, but 
is color of title, so as to constitute them officers de facto, and 
the law will not allow their authority to be impeached in a 
collateral way; because, to do so, would tend to produce dis- 
order and collision among the citizens of the country, and en- 
courage every one to attempt the redress of his supposed 
wrongs, by force, and with a high hand, as-was done by the 
defendant, in this instance. The doctrine, that an officer de 
facto is one who enters under color of an election or appoint- 
ment, although irregular, and is not a mere usurper, is 80 
clearly and fully explained in Burton v. Patton, 2 Jones’ 
Rep; 124, and Burke v. Elliott, 4 Ire. Rep. 355, as to render 
any remark*unnecessary ; I will only add a reference to Sead- 
ding v. Lorant, 5 Eng. Law and Eq.16. In answer toa ques- 
tion proposed to them, the Judges were unanimously of opin- 
ion, *that the vestry men de facto were as competent to join 
in making a rate as the vestry men de jure,” and the Lord 
Chancellor remarked, “ The opinion of the Judges as to ves- 
trymen de facto and de jure was of great importance. When 
it-was considered that there were any persons charged with 
very important duties, and whose title to perform those du- 
tiés, or to exercise the powers necessary for their performance, 
the public could not easily ascertain at the time, and when 
it was remembered what inconveniences would arise, if the 
8 
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validity of their acts depended upon the propriety of the elee- 
tion of the persons who had to perform them, the value of 
the clear enunciation ot the principle, thus made by the 
Judges, was very great, and in the correctness of it, he beg- 
ged to declare his entire concurrence.” 


Per Ovriam, Judgment affirmed, 





STATE v. HENRY TILLETSON. 


Where a prisoner was put upon trial for larceny, and the term expired before 
the jury could agree upon their verdict, and they left their room and dis- 
persed without agreeing, and the defendant was suffered to go at large, it 
was Held that the solicitor might, without leave of the court, caase a capias 
to issue against defendant, and cause him again to be put on trial. 


Tats was a motion to quash an indictment for larceny, heard 
before Dick, J., at the last Fall Term of Granville Superior 
Court. 

The defendant, in this case, was indicted in the County 
Court, and on being put upon his trial there, the jury failed 
to agree upon a verdict, and at the hour of twelve o’clock at 
night, on Saturday of the term, the Court announced that the 
term had expired, and left the bench without discharging the 
jury, and the jury left their room and dispersed without agree- 
ing on a verdict. The prisoner was not recognised to appear 
at the next term, but was suffered to go at liberty. After- 
wards, the solicitor caused another capias to be issued against 
the defendant for the same offense, commanding him to an- 
swer at the next term. The defendant appeared at said next 
term and filed his aftidavit, setting out the above state of 
facts, whereupon the Court ordered the proceedings to be 
quashed and the defendant discharged. From this judgment 
the solicitor took an appeal to the Superior Court, where the 
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judgment of the County Court was affirmed, and the State 
appealed to this Court. 


Attorney General, for the State. 
Lanier, for the defendant. 


Manty, J. The points presented to this Court, by the ap- 
peal of the solicitor for the State, are, first: whether, when 
the jury fails to return a verdict in a case of larceny, in con- 
sequence of the expiration of the term, the accused may be 
put upon his trial again; and if he may, secondly, whether 
the prosecuting officer can, without special leave of the Court, 
cause a capias to be issued. 

It seems now to be settled law, that in cases of misdemean- 
or, the Court has a discretion to withdraw a juror, and ordera 
venire de novo, when it appears necessary to the ends of jus- 
tice. This was affirmed in the case of the State v. Morrison, 
3 Dev. and Bat. Rep. 115, and also in the case of the State 
v. Weaver, 13 Ire. Rep. 203. This latter case was an indict- 
ment for receiving stolen goods, which the statute puts upon 
the same footing with larceny, in all respects, except in clas- 
sification. It is, therefore, as we conceive, an authority for 
the exercise of the power by the Court in a case of larceny. 

The indulgence of such a power, in capital felonies, under- 
went much discussion in the cases of Spier and Ephraim, re- 
ported in 1 Dev. Rep. 491, and 2 Dev. and Bat. Rep. 162 ; 
and by the courts’ action, in those cases, the power is denied 
in felonies of that class, except in cases of supreme and inev- 
itable necessity. In the first of these cases, the expiration of 
the term, was held not to be such a case of necessity. These 
- cases may be considered as settling the law in respect to the 
class of felonies of which they treat, but the restricted range 
of judicial power, as established in them, has never been ap- 
plied to offenses of inferior grades, whether felonies or misde- 
meanors, and we think it is not applicable. The power, ne- 
vertheless, is not an arbitrary one, but should be resorted to 
only where it seems to fhe Court, in the exercise of a sound 
legal discretion, to be necessary. 
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We have dwelt more on this power of the Court to direct 
a mistrial, because, we consider it settles the point made in 
the case before us. For, if the solicitor may nole. pros. at will 
and issue a capias unless restrained, and bring the defendant 
up for trial again, (which is admitted to be legal,) and if the 
Court may, in the exercise of its discretion, direct a mistrial 
and order a venire de novo, much more, it seems to us, will 
a new jury be proper, where there has been a mistrial, caused 
by operation of law, by an event which comes like an inter- 
position of Providence—which neither party has contrived to 
bring about, and which neither has had the power to hasten 
or retard. 

The objection to the exercise of this power on the part of 
the courts, is, that it might lead to the wilful oppression of 
the citizen. Nosuch objection can apply when the power is 
not called into action at the will of the Court, but is a pre- 
existent rule of law, for the intervention of which, one party 
is no more responsible than the other. 

The only doubt is, whether it be not such a prevention of 
trial as would justify a venzre de novo in any grade of offense; 
whether it be not one of those inevitable events, springing 
from the short and definite limits of our sessions, which ought 
to have been classed with such accidents as the death or vio- 
lent sickness of a judge or juror, the sudden and violent 
sickness of a witness and the insanity of the prisoner, allof 
which present cases for a mistrial and a venire de novo, even 
in capital cases. 

If the Court would have had the right to anticipate the 
moment when the term closed and its powers ceased and call 
in and discharge the jury, and thereupon hold the defendant 
subject to a future trial, it will follow that he may, with equal 
right, be held for trial when there has been a discharge-by 
law ; a legal dissolution. The failure of the Judge to act, has 
placed the culprit in no worse situation ; on the contrary, the 
course pursued was the most favorable one forthe attainment 
of his rights. He has been allowed every moment of the 
term to get a verdict in, and of this he cannot justly complain. 
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The second point of objection made ‘to the proceedings 
below, is, as to the power of the solicitor for the State, with- 
out special leave, to cause a capias to be issued. We are of 
opinion, this power exists. The defendant being subject to 
be tried again, the process by which alone it could be effect- 
ed, followed in the ordinary course of proceeding. There 
was no legal discretion in the Judge to refuse it, and, there- 
fore, leave was not necessary to give it validity. 

Authority for this, will be found in the case of the State 
v. Thompson, 3 Hawks, 413. 

The judgment of the Court below, quashing the capias and 
proceedings, is reversed, and the solicitor, for the State, is al- 
lowed to put defendant upon his trial again. 


Per Curiam, Judgment reversed. 








PETER G. EVANS v. THOMAS ANDREWS. 


Attachments for debt, issued without bond and affidavit taken and returned, 
according to the statute, cannot be dismissed on motion, but the objection 
must be by plea in abatement. 

Note—It is different with regard to attachments for damages. 

A motion to quash an attachment, because it is not averred in the face of the 


proceedings that the plaintiff is a resident of this State, must be supported 
by an affidavit asserting that fact. 


Morton to dismiss an attachment, heard before Dicx, J., 
at the Fall Term, 1859, of Ohatham Superior Court. 

The affidavit, bond and attachment, in this case, are as fol- 
lows : 


“State of North Carolina, 
Chatham County. 


Peter G. Evans maketh oath that Thomas Andrews is just- 
ly indebted to him in the sum of three thousand seven hun- 
dred and fifty dollars, with interest from the 22d June, 1853, 
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tothe best of his knowledge and belief, and that the said 
Thomas Andrews is an inhabitant of another government.” 
Signed by the affiant, and certified by a justice of the peace. 


“ North Carolina 
Chatham County. 


Know all men by these presents, that we, the subscribers, 
are held and firmly bound unto Thomas Andrews, in the sam 
of seven thousand five hundred dollars, for the payment 
whereof, we bind ourselves, and our heirs, firmly, by these 
presents. 

The condition of the above obligation is such, that whereas 
Peter G. Evans has prayed and obtained an attachment 
against the estate of the said Thomas Andrews, for the sum 
of three thousand seven hundred and fifty dollars, with inter- 
est from the 22d June, 1853, returnable, &c. Now, if the 
said Peter G. Evans shall prosecute, &c.” Signed, with sure- 
ties, and witnessed by the justice of the peace taking the affi- 
davit. . 

“State of North Carolina, to the Sheriff of Chatham Coun- 
ty—greeting : 

Whereas, Peter G. Evans hath complained on oath, before 
the subseriber, that Thomas Andrews is justly indebted to him 
in the sum of three thousand seven hundred and fifty dollars, 
with interest from 22d June, 1853, and oath having also been 
made that the said Thomas Andrews is a resident of another 
government, so that the ordinary process of law cannot. be 
served on him, and the said Peter G. Evans having given 
bond according to law: We, therefore, command you, that 
you attach the estate of the said Thomas Andrews, which 
may be found in your county, or so much. thereof, re- 
pleviable on security, as shall be of sufficient value to satisfy 
the said debt, &c.” Returnable to the next County Court; da- 
ted 17th of October, 1557, and signed by the same justice,of 
the peace. 

..In the County Court, the defendant’s counsel moved to dis- 
miss the proceedings, which was refused, and the defendant 
appealed to the Superior Court. In the Superior Court, the 
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same-motion was made, and allowed by his Honor, from which 
the plaintiff appealed to this Court. 

The grounds for this motion, were : 

Ist. Because the affiant did not make oath in the affidavit 
that the defendant is an inhabitant of another government, 
and cannot be personally served with process, as required by 
the act of Assembly. 

2nd. Because the bond is not in double the sum deeensid 
ed. 

3d. Because it does not appear that the bond was taken 
before the attachment was granted. 

4th. Because the bond and affidavit are not dated. 

5th. Because it is nowhere averred, on the face of the pro- 
ceedings, that the plaintiff is a resident of this State. 


Badger, Haughton, and Manning, for the plaintiff. 
H. Waddeli, and Cantwell, for the defendant. 


Pearson, C. J. All of the positions taken in support of the 
motion to dismiss (or quash) the attachment, because of sup- 
posed defects, either in the affidavit or bond, are untenable, 
for the statute which originates the proceeding by attachment, 
expressly provides “that every attachment issued without 
bond and affidavit, taken and returned as aforesaid, shall be 
abated on the plea of the defendant;” thereby excluding a 
motion to quash. And, herein is a marked distinction be- 
tween an attachment for debt, and one for damages, where 
the person or property is injured. The statute in the latter 
case enacts that “for such defects the proceeding shall be void, 
and the Court shall not proceed therein.” Rev. Code, ch. 7, 
see. 3 and 17; Webb v. Bowler, 5 Jones’ Rep. 362. 

But the objection, that it nowhere appears, and is notaver- 
red.on the.face of the proceeding that the plaintiff is.a resi- 
dent of this State, to whom alone, the remedy by attachment 
ment is given against debtors who are inhabitants of another 
government, (Rev. Code, ch. 7, sec. 2,) is not so readily dis- 
posed of; for it raisesa question of jurisdiction: and, althoagh 
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the Court of Pleas and Quarter Sessions, to which the attaeh- 
ment was returned, has a general jurisdiction in respect to 
debts, still the proceeding by attachment is in derogation of 
the common law, and must be limited by the provisions of 
the statute; so that an attachment against an inhabitant of 
another government, can only be entertained by the Court in 
a case where the plaintiff is a resident of this State; and the 
question is: that fact not being averred, and not appearing on 
the face of the proceedings, should the Court “proceed” un- 
til the plaintiff has an opportunity of making an averment of 
the fact in his declaration? or should it quash the proceeding 
on the motion of the defendant ? 

‘This Court is of opinion that the proceeding may be quashi- 
ed on motion, provided it be supported by an aftidavit that 
the plaintiff is not a resident of this State, so as to present 
a preliminary question of fact, on which depends the juris- 
diction of the Court. But, a motion, unless so supported, 
cannot be sustained. For, as we have seen, the justice of the 
peace was authorised to issue the attachment, the bond and 
affidavit being given, and the statute does not require that the 
fact of the plaintiff’s being a resident of the State, should be 
set out in the affidavit, and if the attachment properly issued 
without this fact appearing, it follows that a naked motion to 
quash because it does not appear, ought. not to be entertain- 
ed; for, if so, the attachment ought not to have been grant 
ed. Hence, we conclude that the motion must be supported 
by an affidavit, so as to present an issue upon a fact, which 
the plaintiff, according to the form of proceeding, preseribed 
by the statute, was not required to aver beforehand, and which, 
in faet; he had no opportunity to aver, and, therefore, if the 
defendant makes a motion on this ground, in anticipation of 
the declaration wherein the fact may be averred, the motion 
should be sustained by affidavit. No affidavit being made 
in'this case, the Court below erred in quashing the yen 
ment. Order reversed and —— 


_-Pzr, Curiam, oj hetiene Judgment sapeenede.. 




















STATE v. HARDAWAY BONE. 


Where, in a capital case, a juror answered on the trial as to his competency be- 
fore the Judge as trier, that he had formed and expressed an opinion that 
the prisoner was guilty, but that this opinion was founded on rumors, and 
that these rumors had not produced such an impression as to prevent him 
from listening to the testimony and giving the prisoner a fair trial, it was 
Held that the decision of the Court, that the juror was competent, was no 
ground for a venire de novo. 

The prisoner has no right to postpone showing cause of challenge to a juror 
and have him stand aside until the panel is finished, this being entirely the 
privilege of the State. 


Tuts was an indictment for murpDER, tried before Hearn, J., 
at the last Fall Term of Gaston Superior Court. 

On the trial, one Pegram was called as a juror and chal- 
lenged for cause by the prisoner, and it was agreed that the 
Judge should act as trier, not only in this instance, but through- 
out the trial. In answer to questions propounded to him as 
to his competency, being duly sworn on that issue, he said:he 
had formed and expressed the opinion that the prisoner was 
guilty ; that this opinion was formed upon rumors which he 
had heard in the neighborhood four days after the affair took 
place ; but he said further, to interrogatories by his Honor, 
that these rumors had not produced such an impression. on 
hismind that he could not listen to the testimony and give 
the prisoner a fair trial. The jnror was decided: to be com- 
petent and tendered.to the defendant. The defendant’s coun- 
sel excepted. 

One Rutledge was drawn, and having answered that he 
had formed and expressed an opinion, from rumor, that the 
defendant was guilty, the counsel for the defendant, asked 
that he might stand aside until the panel was gone through 
with. The Court declined to permit this, saying, “this was 
the States’ privilege and not that of the defendant.” The 
juror was, on further examination, found to be indifferent, 
and tendered. Defendant’s counsel again excepted. 

No other point: being specially noticed, in the opinion of 
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the Court, it is not deemed necessary to set out the details of 
the case, which are very fully stated in the record sent to this 
Court. A view of the leading features of the case, however, 
is contained in the concluding observations of the opinion. 

The defendant was found guilty of murder, and jadgment 
being pronounced, he appealed to this Court. 


Attorney General, tor the State. 
No counsel appeared for the defendant in this Court. 


Mayty, J. The exceptions presented in the elaborate cases 
reported to this Court, have been examined, and we find no 
error. 

Those exceptions, which arose upon the selection of the 
jury, are clearly untenable, according to recent and well 
considered cases in our own Court. The leading case is, the 
State .v. Benton, reported in 2 Dev. and Bat. Rep. 196, and 


this has been followed by the subsequent cases of Craton, 
Ellington and others, reported in 6th and 7th Iredell ; in all 
of which, the rights of the State and of the prisoner, 1espec- 
tively, in challenges to jurors, are discussed and defined. 

One point is made in the case, under consideration, in con- 
nection with this subject, which it may be as well to notice 
specially, as it is new, and that is, whether the prisoner has.a 
right to postpone showing his cause of challenge to a juror 
until the panel is gone through. Such a right was not de- 
manded by the apparent necessity out of which grew the 
practice, as exercised by the State, and has never been used 
or claimed in this State or elsewhere, as far as our informa- 
tion extends. 

As a privilege of the prosecution, it is known to have sprung 
up in England, at the time when the right of peremptory 
challenge was entirely taken away from the Crown by 33 
Edward 1. In that state of the law, the Crown, having no 
power to set aside a juror, objectionable, but not legally dis- 
qualified, was permitted to put him aside until the end of the 
panel, that it might be seen whether the prisoner could not 
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get ajury of his choice from persons unobjectionable to the 
Mrown., 

This right, after our political independence, was transferred 
to the State, and has been continually exercised by it since. 
There is no warrant for such a right or privilege in the pri- 
soner, and his Honor below was, therefore, right in declaring 
it to be a privilege of the State. 

The questions made as to the admissibility of testimony are 
all governed by such familiar principles, so often repeated in 
this Court, we deem it unnecessary to notice thein in detail. 

No one of them is tenable. 

The instructions asked for, seem to us to be severally predi- 
cated on assumptions without proof to support them. There 
is no proof of a mutal combat or affray. It is acase in which 
the deceased is assailed with a dangerous stick ;-—is severely 
beaten—acts only in defense, but unable to defend himself, 
calls for assistance, and is then, before assistance could. be 
rendered, stabbed to death with a knife. 

This is the most favorable view for the prisoner which can 
be taken of the transaction, and upon this, it is.a clear case 
of murder. Clothe it in the details of the evidence, and it is 
a very bad case. 

We have examined the whole record in the case and find 
no, error. 

, This must be certified to the Superior Court for the county 
of Gaston, to the end that it may proceed to judgment and 
execution upon the prisoner. 


Per Curiam, Judgment affirmed. 














AMOS COATES v. EDWARD STEPHENSON. 


There is no authority under the statute, Rev. Code, ch. 31, sec. 78, where the 
plaintiff in slander, &c., recovers less than four dollars, for the defendant to 
recover any of his costs from the plaintiff. 


Morton made before Suxpuerp, J., at Fall Term, 1859, of 
Johnston Superior Oourt, to tax certain costs against the 
plaintiff. 

The facts of the case are as follows: in a suit for slander, 
the plaintiff recovered of defendant five cents in damages,s 
and thereupon, the Court gave judgment that the plaintiff re- 
cover against the defendant the damages aforesaid, and five 
cents in cost to be taxed by the clerk. The defendant then 
moved to tax the plaintiff with his (defendant’s) costs, which 
motion was disallowed, and, thereupon, the defendant ap- 


pealed. 


Rogers and Strong, for plaintiff. 
No counsel for defendant. 


Manty, J. The recovery of costs by a party to a law suit, 
is by virtue of statute law. Such recovery must be in con- 
formity to some express provision, or not at all, and the an- 
swer, therefore, to the motion of the defendant is, that there 
is no warrant for it in the Code. Chapter 31, sec. 75, of the 
Revised Code provides “that in all actions whatsoever, the 
party, in whose favor judgment shall be given, or in case of 
nonsuit, dismission, discontinuance or stay of judgment, the 
defendant shall be entitled to full costs, unless where it is, or 
may be otherwise directed by statute.” 

Under this provision, the plaintiff, who establishes his right 
to recover, however small the amount, establishes at the same 
time his right to full costs. This is the general rule, but sec- 
tion 78 of the same chapter, provides that in actions on the 
case, for slanderous words, and in actions of assault and bat- 
tery, if the jury, upon the trial of the issue, or enquiry of 
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damages, do assess the same under four dollare, the plaintiff, 
shall only recover as much costs as damages.” Considering 
.these express provisions of law in connection with the gener- 
al principle above stated, it must appear perfectly plain, that 
no costs can be recovered in the case before us, except five 
cents by the plaintiff. The plaintiff recovers no more because 
he is cut with that by the law. The defendant recovers none, 
becanse none is given him. Thus, the law punishes each par- 
ty by subjecting each to the payment of his own costs—the 
one for having slandered his neighbor, the other for having 
-brought a frivolous suit. There is no error in the judgment 
appealed from, and this must be certified to the Court below. 


Per Curiam, Judgment affirmed. 





State on the relation of ABNER C, WILKERSON, Adm'r de bonis non of 
WINEFRED WILKERSON v. LEMUEL T. DUDN, and M. WHITE- 
HURST, Er’rs of B. M. WILKERSON. 


Where an administrator holds a distributive share without closing up tlié es- 
tate by a settlement and payment of the balance struck, the remedy of ‘the 
distributee can only be barred by the common law presumption, arising 
from the lapse of twenty years 

Where an administrator files a settlement, setting out the admitted balance, 
and the matter is closed upon that footing, by a receipt in full of such bal- 
ance, if the distributee afterwards seeks to impeach the settlement, he must 
do so within ten years, or he will be barred. 

The common law presumption does not begin to run against one until he be- 
comes of age. 


Tuts was an action of debt on an administrator’s bond, tried 
before Eris, J., at Spring Term, 1858, of Edgecombe Supe- 
rior Court. 

The plaintiff declared on a bond executed by Benoni M. 
Wilkerson, the defendant’s testator, as administrator of one 
Winefred Wilkerson, in the sum of $500, dated in the yerr 
18338, the execution of which is admitted. 
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Winefred Wilkerson resided in the county of Pitt, and died 
intestate in the year 1833, and at November Term, in the 
same year, of the County Court of that county, the said Be- 
noni M. Wilkerson was duly appointed her administrator, 
and executed the bond declared on. The next of kin of the 
said Winefred, were her four children, viz: the said Benoni 
M., the relator, Abner C., and Cockburn Wilkerson, and Nan- 
cy Brown, wife of one Lemmon Brown, and her three grand 
children, viz: John Wilkerson and Wm. Wilkerson, the only 
children of John Wilkerson, a deceased son, and William W. 
Stringer, an only child of Stringer, daughter of the 
said Winefred. The said Jolin, the elder, and Mrs. Stringer, 
both died in the life-time of their mother. All the next of 
kin lived in the State at the time of Mrs. Wilkerson’s death. 

The said Cockburn Wilkerson, Lemmom Brown and wife, 
and William W. Stringer, afterwards left the State, in, or be- 
fore the year, 1837, and have remained away ever since; the 
latter was a minor when he left the State, and has not been 
heard of in twenty years. 

John and William Wilkerson both died intestate during 
their infancy, and at November Term, 1843, of Edgecombe 
County Court, the said Abner C. Wilkerson was duly ap- 
pointed administrator on their respective estates. 

The said Benoni returned an inventory and an account sta- 
ted to February Term, 1834 of Pitt County Court, also an ac- 
count current to February Term, 1836, of said County Coutt. 

The account current exhibits a balance in his hands for dis- 
tribution of $206.86, principal, and interest to the first of Feb- 
ruary, 1836, after retaining for commissions the sum of $32.80 
as charged therein. 

The inventory omits the sum of $80 in money received by 
him from one Nancy Brown on the 30th of November, 1833, 
as of the estate of his intestate; also, a bed and furniture be 
longing thereto, worth $25, which he purchased at his own 
sale, nor did he charge himself with either in the account 


current. 
Said Benoni M. paid Lemmon Brown and wife $34.00 on 
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the 7th of January, 1837, and took from them a receipt of 
which the following is a copy: 

“Ree’d January the 7th, 1837, of Benoni M. Wilkerson, 
administrator of Winefred Wilkerson, $34.00 in full for our 
share of said estate as heirs at law. Signed, 

Lemmon Brown, 
Nancy Brown. 

Test—W-. C. Letau. 

On the same day, Brown and wife executed a refunding 
bond under their hands and seais, which recites that Benoni 
M. Wilkerson had paid them $34.00 as their distributive share 
of the estate of Winefred Wilkerson, and that the payment 
was in full of all demands against the suid Benoni M. as ad- 
ministrator of Winefred Wilkerson. On the first day of April, 
he paid Abner C. Wilkerson $41.00 as his distributive share, 
and took a receipt from him, acknowledging the payment to 
be in full of all demands, and releasing all right, title and in- 
terest in and to said estate. This was signed Abner C. Wil- 
kerson. 

On the 24th of February, 1844, he paid him as administrator 
of John and William Wilkerson $55.90, and took from hima 
receipt acknowledging the payment, releasing and discharg- 
ing the said Benoni M. from all claim on him as administra- 
tor, in respect of the distributive shares of the said William 
and John. (Signed) Abner Wilkerson. 

Said Benoni M. Wilkerson died in the month of January, 
1855, and the defendants are his executors. 

The relator, Abner C. Wilkerson, becaine administrator de 
bonis non of the said Winetred Wilkerson, at May term, 1856, 
of Pitt County Court, and commenced this action on the 10th 
day of November, in the same year, in the County Court of 
Edgecombe. It was referred to a commissioner to state an 
account of the estate of Winefred Wilkerson, and he reported 
to May term, 1857, of said Court. The commissioner charges 
the said Benoni M., with every thing that came to his hands 
as administrator, and the interest thereon, to the 30th of May, 
1857, and eredits him with his disbursements made in dis- 
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charging the debts of his intestate, and interest on the same 
to the 30th of May, 1857, and with the necessary expenses of 
administration, including an allowance of commissions at the 
rate of 5 per cent. on his actual receipts and disbursements. 
such commissions amounting to the sum of $12,381, instead of 
$32,80, as-charged in the account current filed by him, Feb- 
ruary, 1836, leaving a balance to his debit of $720,85, making 
a distributive share thereof $120,31. He then eredits him 
with the several payments made to Leinmon Brown and wife, 
and to the relator, Abner C. Wilkerson, in his own right as 
above stated, and the interest on each to the 30th of May, 
1857; with $120,31, the full share of John and William Wil- 
kerson, deceased, treating the receipt of their administrator 
for $55,90, as a release ; alsu, with the like sum of $120,31, 
being the said Benoni’s own distributive share, leaving still 
a balance to his debit of $307,50, of which sum $141,07 is 
principal money ; of which said balance of $307,5v, the said 
Cockburn Wilkerson and William W. Stringer’s distribu- 
tive shares are each $120,31, Lemmon Brown’s in right of 
his wife, Naney, $44,70, for residue of his distributive share, 
and the relator’s, Abner C. Wilkinson, is $22,18, for residue 
of his distributive share. 

It is agreed that if the plaintift is entitled to judgment at 
all, and there is no presumption of satisfaction, or that. pre- 
sumption is rebutted, then that said report correctly states 
the amount due the several parties. 

The defendants rely on the pleas of release—payment and 
accord and satisfaction, and contend that a presumption of a 
satisfaction arises from the lapse of time and other circum. 
stances. 

If the Court shall be of opinion with the plaintiff, judg- 
ment is to be rendered in his favor for $500,00, the penalty 
of the bond declared on, to be discharged upon the payment 
of $307,50 to the relator as damages for the breaches assign- 
ed,-of which sum, $141,17 is principal, and to carry interest 
from the 30th of May, 1857, or for as much as the Courtshall 
think the relator entitled to recover by reason of the breaches 








Wilkerson v. Dunn. 





of the condition of the bond, and for the costs of suit, includ- 
ing $15,00 to the commissioner for taking account and mak- 
ing report—otherwise judgment to be entered for the defend- 
ants. : 

The Court adjudged on the foregoing case agreed, that the 
plaintiff do recover the sum of $500, the penalty of the bond 
declared on, of the goods and chattels of the said testater, 
Benoni M. Wilkerson, in the hands of the defendants as his 
executors, and further, that the relator recover his eosts of 
suit, to be taxed by the clerk, including an allowance of $15,00 
to the commissioner for taking account and making report— 
the whole to be discharged, however, upon the, payment to 
the relator of $300,57, as damages, for the breaches assigned, 
of which sum, $141,07 is principal money, and to carry inter- 
est from the 30th May, 1857, and his costsof suit. From this 
judgment defendants appealed. 


Moore, for the plaintiff. 
Rodman, for the defendants. 


Pearson, C. J. The bond of an administrator is a security 
for the performance of the trust reposed in him, for and on 
behalf of the distributees; it follows that there can he no pre- 
sumption of the payment or satisfaction of the bond, unless 
there is a presumption that the trust has been performed by 
payment of the distributive share, or that the right has been 
abandoned. 

It is settled that the act of 1826, raising a presumption in 
ten years, does not apply to legacies and distributive shares, 
while the trust remains unclosed, and the relation of trustee 
and cestui qui trust, by agreement of the parties, continues to 
exist; Salter v. Blount, 2 Dev. and Bat. Eq. Rep. 218; Me- 
Lean v. Fleming, 5 Ired. Eq. Rep. 348; Cotten v. Davis, 2 
Jones’ Eq. Rep. 4380. 

In the latter ease, a distinction is taken between an estate 
and a right in equity, and it isjheld that where an administra- 
tor holds a distributive share, without, closing up the estate 

9 
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by a settlement and payment of the balance struck, the dis- 
tributee has an estate in the fund, and his remedy can only be 
defeated by the common law presumption, i. e. the lapse of 
twenty years. But where an administrator files asettlement, 
setting out the admitted balance, and the matter is closed up- 
on that footing, by a receipt in full of such balance, if ‘the 
distributee afterwards seeks to impeach the settlement, on an 
allegation of frand, or to surcharge and falsify the account, 
he is not considered as having an estate, but a mere right, 
which falls within the operation of the act of 1826, and will 
be presumed to have been abandoned or satisfied, if nothing 
has been said or done in regard to it for ten years. 

These cases, and those referred to in this discussion, put the 
subject of presumption from lapse of time on its true ground, 
and no further elaboration is called for. 

In the application of the principles thus settled, to the case 
under consideration, there is error in the judgment rendered 
by the Court below, in several particulars. 

Ist. Benoni M. Wilkerson, as administrator, filed his ac- 
count in February, 1836, showing a balance of $206.86, and 
upon the footing of that account, Brown and wife, and Abner 
C. Wilkerson, two of the distributees, settled and received their 
respective shares, and executed receipts and refunding bonds. 
This was done more than ten years before the commencement 
of the present action; consequently, there was a presumption 
of an abandonment of their right to surcharge and falsify the 
account, and the distributive share of each is presumed to 
have been satisfied under the act of 1826. 

2d. Cockburn Wilkerson removed from this State about 
the year 1837; there is no evidence that he received the share 
apparently due to him, by the account rendered by the ad: 
ministrator; but it was rendered in February, 1836, and the 
writ in this case issned November, 1856, so, more than twen- 
ty years had elapsed, and the common law raised a presump- 
tion that his distributive share had been paid or satisfied in 
some way, or was abandoned; which presumption is made for 
the sake of repose, and to discourage “stale claims.” 
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8rd. The only distributive share not disposed of is.that of 
William Stringer. He left the State in 1837, and was. then 
under age, and the presumptiomdid not begin to ran as to him 
until he-arrived at age, consequently, the plaintiff was enti- 
tled to recover in respect to his share; Seawell v. Bunch, 6 
Jones’ Rep. 195. 

Upon the case agreed, the judgment in the Court must: be 
reversed, and judgment entered for the penalty of the bond; 
the execution to be discharged by the payment of the amount 
of one distributive share, to wit, $120.31, with interest and 
the costs of the Court below. Judgment for the costs of this 
Court in favor of defendants. 


Per Curiam, Judgment reversed. 








Doe on the demise of WM. B. CARR and wife et alv, ELISHA H. STANLEY. 


A certificate, in writing, by one still living, stating the payment of money, is 
not Sdimisnible evidence of the fact of such payment. 


Tis was an action of EsEcTMENT, tried before Saunpsrs, J., 
at the last Fall Term of Dupliti Superior Court. 

The case is presented upon the single exception to the rul- 
ing of his Honor below, in admitting the certificate of Sam- 
uel Stanford, which goes to state, that before the day of pay- 
ment, fixed in a mortgage of the premises in question, to 
him, the mortgage money was all paid off. This certificate 
was made after he had sold the premises to the lessors of the 
plaintiff, who showed title under his deed, he, the said Stantord, 
at the time of the trial, being alive. The plaintiffs insisted 
that this certificate was inadmissible, because it was but the 
declaration of Stanford, not under oath, and because he could 
have been examined as a witness. era 

Verdict for defendant and appeal by plaintiff. 
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Allen, for the plaintiffs. 
_ W.A. Wright, for defendant. 


Barris, J. It appears from the bill of exceptions, (so far 
as we are able to understand it) that the lessors of the plain- 
tiff claimed title to the premises, under a deed of mortgage, 
executed by their father to one Samuel Stanford, on the 2nd 
of April, 1838, providing for the payment, on the Ist day of 
April, 1839, of certain debts therein named, to which the said 
Stanford was surety, and a deed from Stanford, the mortgagee, 
to them, made on 23rd of December, 1839. The lessors then 
offered evidence to show that the defendant claimed under a 
sheriff’s deed, on an execution against their father, of a deste 
later than the deeds under which they claimed, and rested 
their case. 

The defendant, among other grounds of defense, contended 
that all the debts, mentioned in the mortgage deed, made to 
Stanford, had been paid, on or before the Ist of April, 1839, 
so that the title of the property therein conveyed, had become 
reinvested in the mortgagor, and left nothing in the mortgagee 
to be transferred to the lessors of the plaintiff by his deed of 
December, 1839. To sustain this position, the defendant of- 
fered in evidence a certificate, dated January, 1840, given by 
Stanford, the mortgagee, which contained an acknowledg- 
ment that all the debts intended to be secured by the mort- 
gage had been fully paid. Stanford was living, and the plain- 
tiff’s lessors objected to the evidence, but it was received by 
the Court. In this, we think, there was error. The certifi- 
cate, given by Stanford, was nothing more than a written 
declaration, made by him, not under oath, and, as he was then 
living, his testimony might have been had, either by produc- 
ing him as a witness at the trial, or by having his deposition, 
taken in the usual manner. Indeed, it appears that his depo- 
sition had been taken to prove other facts, and was used at 
the trial for that purpose. In the case of Finch v. Ragland, 
2 Dev. Eq. Rep. 138, it was held by the Court, that written 
receipts for*tnoney of living persons are not, strictly, legal 
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evidence of disbursements by an administrator, especially, 
where the money is due by account. The reason is, manifestly, 
that the receipts are nothing more than written declarations 
of persons, who, being alive, might be examined as witnesses 
on oath. We are aware that such written receipts are often 
received and acted upon, but it is only because (where there is 
no suspicion of unfairness or fraud) the parties do not choose 
to object fo them. There are some cases where, if a person, 
who has peculiar means of knowing a fact, makes a declara- 
tion, or a written entry of that fact, which is against his inter- 
est at the time, such declaration or entry is, after his death, 
evidence of the fact as between third persons; see Peck v. 
Gilmer, 4 Dev. and Bat. Rep. 254, and the cases there cited. 
That rule is clearly inapplicable to the present case, where 
the person who gave the certificate, is still living. 

We are not to be understood as intimating that the certifi- 
cate in question, was given under such circumstances, as that 
it would have been admissible, even if Stanford had been 
dead ; but as he was alive, and might have been examined as 
a witness, it was, on that ground, and without reference to any 
other, clearly improper to receive it. 

‘The judgment must be reversed, and a venire de novo 
awarded. 


Per Our, Judgment reversed. 
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Legatees and devisees of S. W. SAWYER v. S. W. SAWYER'S heirs and 
Distributees. , 


A holograph will revoked by the marriage of the testator, can only be reviv- 
ed and republished by a written instrument setting forth his intention, and 
daly attested by two witnesses, or by a writing by the testator himself, 

* found among his valuable papers, or handed to one for safe keeping: 

A holograph will found among the valuable papers of a decedent, bearing a 
particular date, is presumed to have been put there by him; and that it 
was so deposited at the time of its date. 


Tis was an issue of DEVISAVIT VEL NON, tried before Saun- 
pers, J., at Spring Term, 1859, of Camden Superior Court. 

On the trial, the propounders proved by three credible wit- 
nesses, that the paper-writing offered for probate, and eVery 
part thereof, was in the hand-writing of the decedent, 8. W. 
Sawyer, as well as the signature thereto, and was found, after 


his death, among his valuable papers and effects. The paper-- 
writing bore date, November 6th, 1853, at which time the de- 
cedent was unmarried, and he was married to his last wife, 
who survived him, in 1854. In order to prove a republica- 
tion, the propounders proved by two witnesses that, in Decem- | 
ber last, a few weeks before his death, the alleged testator was 
in the store of one of the witnesses, and in conversation with 
him, after speaking of a special administration, which had 
been just granted, and of his own delicate health, he said “my 
affairs are all straight. I have a will.” The witness asked 
him who was his executor, and he replied, “My son Lem. is 
my executor; he is young and inexperienced, and [ hope you 
will help him out.” No paper was present, nor did either 
witness ever see the script propounded till it was offered for pro- 
bate. The alleged testator lived about three miles from the store 
spoken of. Lemuel G. Sawyer, the person named as execu- 
tor, in the script, is the son of the decedent, 8. W. Sawyer, 
and the paper-writing propounded, is the only paper-writing 
found, purporting to be the will of the said decedent.” 

Bho Prypegn scr further proved by a witness that he heard 


the de y, in September last, whéti sick,"“Thave a 
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will, and dare any person to tell what is in it;” that he had 
frequently, during that year, heard him say he had a will.— 
The witness never saw the script in question until after the 
decedent’s death. 

The admissibility of the declarations, above stated, to re- 
publish the script, was objected to by the caveators, but the 
evidence was admitted by the Court, and the caveators ex- 
cepted. The counsel for the caveators insisted: 

ist. That mere verbal declarations could not, in law, 
amount to a republication of the will, revoked, as it was, by 
the marriage. 

2ndly. That if competent to republish, the words used by 
the testator only indicate a belief in the validity of the script, 
as an already executed instrument, and admit of no inference 
of an intent to republish and re-establish the alleged will. 

3rdly. That the jury cannot find in favor of the script, asa 
republished and re-established will, unless clearly satisfied 
that the decedent, in the conversations deposed to, intended 
by them to republish and re-establish the instrument as his 
will, 

4thly. That the declarations adduced, afforded no evidence 
of such intent,to republish and re-establish it. 

The Court charged the jury that the marriage of the deceas- 
ed, after the. making of the will, rendered it void. But, 
should the jury be of opinion, from the declarations of 
the deceased, as testified to by the witnesses, that it was his 
purpose and intention, that the paper-writing should stand 
and operate as his will, notwithstanding his marriage, they 
should find in favor of the will; otherwise, they should find 
against it. Caveators excepted to this charge. i 

The jury found a verdict in favor of the will, Judgment, 


Appeal by the caveators. 


Johneon and W. A. Moore, for propounders. 
Badger, Jordan and Winston, Jr., for the caveators, 


Prazson, ©. J. . The ground on which his Hgnor based the 
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instruction “should the jury be of opinion, from the declara- 
tions of the deceased, that*it was his intention that the paper- 
writing should stand and operate as his will, notwithstanding 
his marriage, they should find in favor of the propounders,” 
isnot set forth distinctly. It must have been, either because 
the intention, thus inferred from the declarations, prevented his 
marriage from having the effect of a revocation ; or, because 
the will, although revoked by the marriage, was republished, 
or, more properly speaking, revived by the force of such dec- 
larations and intention. 

This Court is of opinion that the instruction cannot be sup- 
ported on either ground. 

ist. If the instruction was based on the first ground, his 
Honor fell into error by not adverting to the distinction be- 
tween the preswmed revocation, which, as the law formerly 
stood, was the effect given to the marriage of a woman, or 
the marriage of a man and the birth of a child, and the posi- 
tive revocation which, according to the act of 1844, is the ef- 
fect of a marriage. The former being a matter of presump- 
tion merely, arising from a change of circumstances, was open 
to evidence by way of rebuttal, whereas, the latter, by ex- 
press enactment, is positive, without any reference whatever, 
to the intention; so, that, to adopt the language of Jarman, 
in his learned work on wills, vol. 1, page 114, “no declara- 
tion, however explicit and earnest, of the testator’s wish, that 
the will should continue in fall force, after the marriage, still 
less, any inference of intention, drawn from the contents of . 
the will, and least of all, evidence collected aliunde, will pre- 
vent the revocation.” The object of the statute was to put 
an end to the many perplexing distinctions which had grown 
up out of the doctrine of presumptive revocations; and, after 
the positive enactment, “every will made by a man or woman 
shall be revoked by his or her marriage ;” a general clause is 
added, in order to sweep away the faintest trace of the no- 
tion that such revocation was to depend on the presumed in- 
tention; sec. 24: “No will shall be revoked by. any pre- 
sumption of amintention, on the ground of an alteration in 
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ciroeumstances.” The object of the statute isset out as plain- 
ly as language can do it. Winslow v. Copeland, Busbee 17; 
fixes its construction. In that case, it was decided that a will 
made. by a woman, a few days before marriage, and in con- 
templation of the marriage, and in pursuance of articles exe- 
euted for the very purpose of authorising her to make a will, 
was, nevertheless, revoked by the marriage, although the:in- 
tention that the paper should stand and operate as a will, not- 
withstanding the marriage, was manifest. 

2d. Assuming that the will was revoked by the mareiaga, 
it was not republished or revived by the declarations of the 
testator and his intention that it should operate. Indeed, if 
these declarations did not have the effect of preventing the 
revocation, (as we have seen above) it would be strange if 
they were allowed to revive the will after it was revoked.— 
Can that bring to life, which could not prevent the death ?!! 
And such a conclusion would let in, under a different aspect, 
all the mischiefs of fraud and forgery against which the stat- 
utes were intended to guard. His Honor, we apprehend, fell 
into error by not adverting to the difference between what 
was formerly held to amount to a republication of a will of 
personality, and what was necessary to republish a devise after 
the statute of frauds, and a will of personalty as well as a de- 
vise after our statute, Revised Code, ch. 119, sections 1 and 
22; which puts wills of personalty on the same footing with 
devises, in respect to the ceremonies necessary to their exe- 
cution and revocation. At common law, no ceremony was re- 
quisite to the due execution of a will of personalty; hence, 
no ceremony was necessary to republish or revive such a will; 
the intention established by the testator’s declarations being 
sufficient for all purposes. But the statute of frauds made an 
entire change of the law in respect to devises. If the devise 
be subsisting, a republication can only be made by a codicil, 
with witnesses attesting in the presence of the devisor, or by 
an instrument declaring the intention, executed with the like 
ceremony. If the devise be revoked, it cannot be republish- 
ed in the proper sense of the term, but must be revived; and, 
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as, inorder to republish a subsisting devise, an instrument at- 
tested according to the statute of fraudg is necessary, “.@for- 
tiert,” in order to revive a revoked devise, an instrument of 
as high a nature must be necessary ; for instance, if a revocar 
tion. be executed in writing, as required by the statute, then 
an instrument revoking the revocation, will revive the original 
devise; as a statute repealing a repealing statute, revives the 
first; but, the instrament must be executed with like. cer- 
emony as the statute requires in regard to the revocation.— 
This is a reviving by implication. There may be, also, an ex- 
press reviving, as if a devise be revoked by writing, and the 
devisor then executes an instrument setting up the revoked 
devise; here the effect is to revive, and, also republish, for 
the devise will then take effect as of the date of the last in- 
strument; and, in this instance, of course the reviving and 
republishing instruments, must have witnesses attesting as re- 
quired by the statute of frauds; under the maxim, ¢o igamine 
quo ligatur ; for itis to undo that which has been done; to 
wit, the act of revocation. Here, it may be well, by way of 
explanation, to notice the distinction between the revocation 
of a devise, which could have been done without the ceremo- 
ny necessary for its execution ; for the maxim did not apply, 
in as much as a devise is in its nature “ambulatory,” and 
hence, the necessity for an express provision in the statute re- 
quiring revocation to be in writing, or by burning cancella- 
tion, &e., and the reviving and republication of a revoked de- 
vise; for the revocation being a thing done, and complete, is 
not in its nature, “ambulatory ;” Acherly v. Vernon, Comyn’s 
Rep. 381; 9 Mod, 78; Martin v. Savage, 1 Vesey sen. 440; 
Jarman on Wills, Title Revocation, ch. 7; Republication, 
chapter 8. 
Although the principles here stated, are developed by casesin 
reference to the reviving of devises revoked by the act of the par 
_ ties, itis clear they are equally applicable to the reviving of devi- 
ses revoked by the act.of the law, to wit, the effect of mar- 
riage; for, in either case, the devise being revoked, is of,mo. 
effect, until, new, life.is given. to. it;,and.as this kind of rexo- 
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cation isof recent date, both in England and in this country, 
itis for the courts to extend the application of the principle, 
80-as not to allow the statute of frauds to be eluded. Lord 
Harpwicxe, in Martin v. Savage, supra, says, “parol evi- 
dence of a republication of a will of land, cannot now be admit- 
ted, as it would elude the statute of frauds,” and the principle 
must now be extended to wills of personalty, as our statute 
above cited, puts them on the same footing with devises. 
Such being the law, in regard to wills attested by witness- 
es, it remains to make the application to holograph wills, in 
respect to which the English cases furnish no aid, except by 
way of anology; as that species of wills depends on our stat- 
ute, which regulates the mode of execution and revocation. 
In Battle v. Speight, 9 Ired. Rep. 288, and same case, 10 Ired. 
Rep. 459, it is held that a subsisting holograph will is not re- 
published by being handed by the devisor with other valua- 
ble papers to a third person for safe keeping; and the ques- 
tion whether such a will can be republished by parol declara- 
tions, is discussed at some length. It is also discussed in Love 
‘v. Johnson, 12 Ired. Rep. 355, but a decision was not called 
for, and the subject is treated very cautiously, being an un- 
explained branch of the law. It seems to us, clear, as a ne- 
cessary consequence of the provision of our statute, that a 
subsisting holograph will cannot be republished, much less 
can a revoked holograph will be revived and republished by 
verbal declarations, “however explicit and earnest.” If an 
attested devise cannot be republished, or be revived and 
republished, except by a written instrument, attested in the man- 
ner required by the statute of frauds, in regard to the execution 
and revocation of devises, it follows by precise analogy that 
a holegraph will cannot be republished or revived and re- 
published, except by a written instrument attested as re- 
quired ‘by the statute of frauds, or by a holograph, veri- 
fied in the manner required by our statute in regard to the 
execution and revocation of such wills. So, our conclusion is, 
‘that a holograph will reveked by the marriage of the testator, 
can only be revived and republished by a written instrument 
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setting forth his intention, duly attested by two witnesses, or” 
written by the testator himself, and found among his valua~ 
ble papers, or handed to one for safe keeping ; as if he makes 
an entry to that effect on the holograph, or strikes out the 
date and inserts a new one, or adds a codicil and puts the pa- 
per back among his valuable papers, or deposits it for safe 
keeping, so as to meet all the requirements of the statute. 

Mr. Johnson, on the argument before this Court, seeming 
to feel that the weight of the revocation was teo heavy for 
him, took the ground that the will had not been revoked ; for 
although it was found among the valuable papers, yet non 
constat, that it was there before the marriage, ergo, it was 
not then a will, and could not then be revoked. The fallacy 
of the argument is in this, the paper, being found among his 
valuable papers, the law makes the inference that it was put 
there by the testator, and carries the inference back to 
the time of its date, in the absence of any proof te the centra- 
ry ; just as a bond is presumed to have been executed at the 
time of its date; for a date, although not a necessary part of 
an instrument, when inserted becomes a very material part of 
it, and it is forgery to alter it. This suggests another reason 
why a holograph will cannot be republished by verbal decla- 
rations; for that changes its date; and then, instead of being 
altogether in the hand-writing of the testator, a material part 
would not be written at all. There is error. 


Per Ovriam, Judgment reversed and a venire de novo. 
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f. R. CHERRY v. JAMES NELSON. 


Tn an attachment for debt, objections to the sufficiency of the aan or 
bond, can only be taken by a plea in abatement. 

An attachment under the 7th chapter, lst section, of the Revised Code, may 
be issued by a clerk of a County or Superior Court. 


Tuts was a motion te quash proceedings in an attachment, 
before Manty, J., at a Special Term of Pitt Superior Court, 
(July, 1859.) | 

The affidavit was in the usual form, stating the defendant’s 

+ indebtedness, &c., exeept that it was not signed by the plain- 
tiff, orany one for him, and was not ‘certified by any one. 
This was the first ground on which the motion to quash was 
predicated. 

The writ of attachment was issued by the clerk of the Coun- 
ty Court of Pitt. This was the second ground urged for 
quashing. 

There was a bond filed, following the form as prescribed in 
the statute, (Rev. Code, ch. 7, see. 4,) which it was contended 
did not secure the defendant his costs in the suit, as it only 
provides for the costs and damages that might be recovered 
in any suit that may hereafter be brought, which was the 
third ground for quashing. The Court refused the motion to 
quash, and the defendant appealed. 


Donnell and Warren, for the plaintiff. 
Rodman, for the defendant. 


Manty, J. The first ground of objection to the proceed- 
ings will not sustain a motion to quash. The statute (Rev. 
Code, chap. 7, sec. 3,) requires an affidavit of the debt and a 
bond for costs, and also for damages which may be recovered, 
before the officer is authorised to issue the attachment, and 
directs that the bond, together with the affidavit of the party 
complaining, subscribed with his proper name, shall be re- 
turned, &c. But it provides, at the close of the section; that 
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every attachment issued without bond and affidavit taken and 
returned as aforesaid, shall be abated on the plea of thede 
Fendant. 

A form of affidavit is set out in the proceedings, but it is 
neither subscribed, nor is it certified in the usual way. How- 
ever fatal such a defect might be, if bronght forward by plea 
in abatement, we think it quite clear, it can only be taken 
advantage of in that way. This is the mode of redress given 
by the statute, and excludes all others. 

There are obvious reasons why the Legislature might re- 
quire an absconding, or non-resident, debtor to enter an ap- 
pearance and replevy, before he could be permitted to take 
exception to the form of proceeding in a matter not at all touch- 
ing the merits of the complaint. The law, at any rate, gives 
this remedy, and we think no other is admissible. 

This complaint was made to the clerk of the court of pleas 
and quarter sessions of Pitt county, and the attachment was 
issued by him. It is expressly provided by the statute, that 
this officer shall have the power to receive such complaint 
and issue process, and the objection, therefore, to the officer 
is untenable. . 

To the 8rd objectior, that there was no bond giv: 
en to secure the defendant’s cost, it is to be observedy a 
bond has been taken and returned, and it is the bond pre- 
scribed by the statute. Whatever we may think of it, the 
Legislature seeins to have thought it fulfilled the requirement 
of the law. Be this as it may, we think the alleged defective 
conditions of the bond, can only be taken advantage of by 
the plea. Here again reasons may be perceived, why the 
Legislature would not allow one to take advantage of such 
defects without appearing and pleading, as in the matter 
of defect, now under consideration, the Assembly might not 
deem it expedient to secure the costs of a defendant before 
any were likely to be incurred. 

Upon the: whole, the judgment of this Court is, there was 
no error below in refusing to quash. 

This must be certified to the Superior Court of law for Pitt, 
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to'the end, said Court may proceed with the case. See the 
case of Hvans v. Andrews, ante 117. 


Per Curiam, Judgment affirmed. 








WEST MASSEY. v. REDDIC WARREN. 


Where a deed, conveyed all the grantor’s property, except such part as the 

+ law allows poor debtors, it was Held that property, which might have been 
set apart for the debtor, under the 8th and 9th sections of the 45th chapter of 
the Rev. Code, but was not, did not fall within the exception, but passed 
by the deed. 


Action of rrover, tried before Dick, Judge, at the Spring 

Term, 1859, of Johnston Superior Court. 
.. The plaintiff declared for the conversion of a number of 
hogs, a quantity of corn and fodder, farming utensils, and 
several articles of household furniture, consisting of beds, 
chairs, &c., which he claimed under a deed, executed ‘to him 
by one George W. Edwards, cated 7th of September, 1855, 
duly proved and registered; the material portion of which 
deed is as follows : 

“ Know all men by these presents, that I, George W. Ed- 
wards, of the county of Johnston aforesaid, in consideration of 
the sum of one dollar to me in hand paid by West Massey, of 
the county aforesaid, the receipt whereof is hereby acknow- 
ledged, do hereby give, grant, sell and convey, unto the said 
West Massey, all the goods, chattels, wares and merchandise 
following, to wit: one sorrel horse, six head of hogs, one cart, 
one carryall, all my farming utensils, all my growing erop 
and household and kitchen furniture, (excepting only ‘such 
part as the law allows poor debtors) to have and to hold the 
same, ‘&e.” ‘ 

It was proved that the defendant had the property, in ‘con- 
troversy, levied on and sold by a constable, to satisfy sundry 














executions, whieh he held against Edwards, issued on judg- 
ments obtained subsequently tothe making and registration 
of the deed. 

It was insisted by the defendant’s counsel, that a part of the 
property in question, was excepted from the deed, as being 
that which the grantor was entitled to hold free from execu- 
tion, by the 8th section of the 45th chapter of Rev. Code, en- 
titled “ executions.” 

The Court was of opinion against the defendant upon this 
point, and under instructions to that effect, the jury found a 
verdict for the plaintiff. Judgment. Appeal by defendant. 


A.M. Lewis and R. G. Lewis, for the plaintiff. 
Miller and Rogers, for the detendant. 


Manty, J. We concur with the Court below, in the opin- 


ion, the whole of the debtor’s preperty passed under the deed 
of September 7th, 1855, except the articles ennmerated in 
the 7th seetion of the Revised Code, ch. 45. : 

Articles whieh may be allowed under the 8th section, until 
they are set apart according to the provisions of the 9th, are 
in every respeet, undistinguishable from the rest of the debt- 
or’s property. The whole is subject to exeeution, and may 
be treated in all respects as property unencumbered. by any 
lien, growing out of the statute provisions made for “ poor 
debtors.” 

The object of the deed, under consideration, seems to have 
been, to convey every thing that was not already protected 
trom a levy, and, consequently, it embraced every thing not 
absolutely exempt. Other articles than the excepted ones of 
the 7th section, are only conditionally exempt, and do not 
belong to the charity list until certain legal proceedings are 
had, by which the property is impressed with a new chatac- 
ter,—a character which it does not intrinsically possess. It 
does not appear that any articles had been set apart under 
the provisions of the 8th and 9th sections of the act, at the 
time of the execution of the deed, and from this defect of evi- 
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dence, as well as from the fact that the defendant made a 
levy on all such as might have been allotted, we assume there 
was no allotment. 

Under such circumstances, a deed of all property, “ except 
such as is allowed by law to poor debtors,” covers all except 
such as was then under legal exemption. 

If this deed be tested by another rule of construction, it 
may be made, perhaps, a little more plain. Take its provi- 
sions, as we are required to do, most strongly against the 
grantor, and allow the greatest amount of property to pass 
by it, which its words will warrant, and clearly, all will be 
embraced, save such as possesses an inherent exemption from 
the claims of creditors—the articles enumerated in the 7th 
section. There is no error. 


Per Curtam, Judgment affirmed. 





EDWIN G. HODGES, Adminisirator with the will annexed of ELIZA- 
BETH HOLLAND v. CRANDLE LITTLE. 


A bequest of a slave to a man and his wife during their natural lives, and 
then to the lawful heirs of the wife, gives the absolute estate to the wife by 
the rule in Shelly’s case, which immediately vests in the husband jure 
mariti. 


Acrion of prtinug, tried before Manty, J., at a Special 
Term (January, 1858.) of Beaufort Superior Court. 

The facts of the case were agreed on and submitted to the 
Court for its judgment, as follows: William Gordon died in 
1841, leaving a will, in which is contained, among other 
things, the following bequest, out of which the controversy in 
this case arises: “I loan to my daughter Elizabeth and to 
her husband, John D. Holland, during their natural lives, 
one-fourth part of my negroes, and then I give them to the 
lawful heirs of Elizabeth.” The slave sued for, was one.of 

10 
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those. which come to Holland and his wife under this bequest, 
and passed to the defendant as the property of J. D. Holiand 
under the will of Gordon. Mrs. Holland survived her hus- 
band, and supposing she was entitled thereto, willed the slave 
to two of her children, and this suit is brought by her admin- 
istrator with the will annexed, to recover him for their benefit. 

It was insisted for the plaintiff, that the husband and wife 
took by a quasi joint tenancy, and the wife had the benefit of 
survivorship. 

The Court being of opinion with the defendant, gave judg- 
ment accordingly, from which the plaintiff appealed. 


Rodman, for the plaintiff. 
Warren, for the defendant. 


Pearson, C. J. If the limitation had been to Elizabeth 
Holland for life, and then to her lawful heirs, there can be no 
question she would have taken the absolute estate by force of ~ 
the rule in Shelley’s case. amv. Ham, 1 Dev. and Bat. Eq. 
Rep. 598; Sanderlin v. Deford, 2 Jones’ Rep. 74. Indeed, 
this position is assumed by Mr. Rodman for the plaintiff. . 

Taking that to be so, it would follow that John Holland, 
her husband, would, jure mariti, have been entitled to the 
slaves, and, consequently, this action could not have been 
maintained by the plaintiff, as the administrator of the wife. 

We are at a loss to see how the fact that the limitation is to 
John Holland, as well as to his wife, for their lives, can put him 
in a worse situation, or make his marital rights less effective 
in vesting the absolute title in him, than if he had not been 
named. 

The case of Needham v. Branson, 5 Ired. Rep. 426, which 
was cited and relied on by Mr. Rodman to avoid this conelu- 
sion, does not sustain him. In that case, Jand was conveyed 
to Needham and his wife, and their heirs, and it was held 
they took estates in fee by entireties, and the wife surviving, 
she was entitled to the whole estate. But ours is a case-of 


_gidt of personal property, in respect to which the marital 
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rights are very different. If land is given to a wife and her 
heirs, and there be issue born alive, the husband takes as ten- 
ant by the curtesy. If he be included in the gift, he takes 
& joint estate, with a chance of taking the whole by survivor- 
ship. If personal property is given to a wife and her heits, 
the husband takes the absolute estate, jure marti, and of 
course he can take no less if he be included in the gift; Ro 
bertson v. Fleming, 4 Jones’ Eq. Rep. 387. 

We concur in the opinion that the plaintiff was not entitled 
to recover. 


Per Curiay, Judgment affirmed. 


‘ 





STEPHEN PAGE v. MOSES EINSTEIN. 


Money paid on the sale of a promissory note satisfied and extinguished, was 
held to be recoverable back in an action for money had and received, and 
it does not vary the principle, that the payment was made in a note om a 
third person, which was afterwards converted into money. 

Where the question was, collaterally, whether a certain note had been paid 
off and discharged, it was held not necessary to produce such note on the 
tial 
Tis was an action of assumpsir for money had and receiv- 

ed, tried before Suernerp, J., at the Spring Term, 1859, of 

Lenoir Superior Court. 

The plaintiff proved that he had purchased from the de- 
fendant an unendorsed note, produced by him on the trial, 
payable to Mrs. OC. E. Custis, made by Nelson & Olark, which 
was given for the hire of two slaves. The note was not de- 
livered to plaintiff in payment of any precedent debt, but, ‘was 
a mere purchase, for which he paid a part in cash, and the 
residue in a note on one Johnson H. Bryan. The plaintiff 
then proved that the note had been fully paid to the agent of 
Mrs. Oustis, who gave a receipt for the money, but not hav- 
ing the note, did not surrender it to Nelson & Clark, before 





48 «AN. THE, SUPREME QOURT. 


Page v. Einstein. 








the sale of it to plaintiff by the defendant; that he inform- 
ed the defendant of this, demanded a repayment of the mon 
before suit, to which defendant replied he had given full val- 
ue for the paper to one Perry, who was indebted to him; 
that he knew nothing of the previous payment to Mrs. Custis, 
and would not account to him for the loss. ) 

The defendant then offered evidence to show how he came 
by the note, viz., that he found it in possession of Perry, who 
was indebted to him; that he made enquiries of sundry per- 
sons in reference to the paper, who told him that Clark, the 
surety, was undoubtedly good; that he then receipted in full 
an account of some ninety dollars which Perry owed him, 
and paid money for the balance of the amount due on the 
note. 

There was no evidence of how Perry became possessed of the 
note, nor was it shown that the note had been surrendered to 
Nelson & Clark by any one. In the cross examination of one 
Fields, offered by defendant, the plaintiff’s counsel asked him 
whether he knew that the note of Bryan had been paid to the 
defendant, objection was made by defendant that no notice to 
produce the note had been given, but the objection was over- 
ruled, and the defendant excepted. Fields then answered 
that he had purchased Bryan’s note from defendant, and that 
Bryan had paid it to him. Defendant sold the Bryan note to 
him, (Fields) before this auit was brought. There was no evi- 
dence that defendant had any other note of Bryan. There 
was no evidence that defendant knew, at the time of the sale 
to the plaintiff of the Clark & Nelson note, that it had been 
paid. 

Upon this case, the Court directed the jury to find for the 
plaintiff. Exception by the defendant. 

Verdict for the plaintiff. Judgment. Appeal by the de- 
fendant. 

N 

Green, for the plaintiff. 

J. W. Bryan, for the defendant. 
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Maxty, J. A recovery in assumpsit can only be effected 
where there is a total want of consideration, as where the pro- 
mise is based upon the sale of a horse that is at the time dead. 
And a payment made of the purchase-money upon such @ 
sale, would be money had and received te the use of the par- 
ty paying, and might be recovered back, irrespective of any 
question of fraud. 

So, we think money paid for a promissory note, satisfied 
and extinguished, and which, therefore, has no longer any life 
as an obligation, stands in the same condition. While the 
seller of an article of personal property, and likewise, as we 
suppose, of a chose in action, is not held, ia the absence of an 
express promise, to be liable for defect of quality, yet he 
is liable if it turn out that the article sold, had no existence 
at the time, or, that it was a nullity by reason of forgery, or 
the like. The liability is not in the nature of a warranty, but 
rests upon the plain principle of justice, that when something 
is paid for nothing, through ignorance of facts, the law will 
reinstate the parties by nullifying the whole transaction. As- 
sumpsit has long been held to be the remedy in such cases.— 
The case of Anderson v. Hawkins, 3 Hawks’ Rep. 568, was 
an exchange of bank notes, in which the money received by 
plaintiff, turned out to be counterfeit, both parties being equally 
ignorant of the fact. The plaintiff was permitted to recover 
his money back in an action of assumpsit. This case is in 
point. The only distinction is, in the one case, the notes were 

Forged, in the other, paid. In both, they were equally null 
and worthless, and it seems to us, the same principles and 
rules of law, ought to govern them. See the case of Hargrave 
v. Dusenbury, 2 Hawks’ Rep. 326. On the trial, it was ne- 
cessary, in order to charge defendant, as for money had and 
received, to show that he had received payment of a note ta- 
ken from plaintiff, and a witness was asked if he knew it was 
paid. The testimony was objected to for reasons stated in the 
bill of exceptions, but the witness answered under leave from 
the Court, that he had purchased the note in question of de- 
fendant, and that the obligor had paid it to witness. Objée- 
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tion. t6 this evidence, on any ground, is untenable. If the 
note had been in existence and produced, it could have shown 
nothing pertinent to the enquiry. The contents were not ma- 
terial. The point under investigation was, whether Einstein 
had turned the note .into cash, and the best evidence of this’ 
was the oath of the person to whom he had sold it. There 
was no error on the trial below, and the judgment must be 


aflirmed. 
Judgment affirmed. 





State on the relation of WILLIAM HEARN v. JAMES H. PARKER, et. ai. 


A delay to execute a fi. fa. for eight days, where the officer lived within ten 
miles of the debtor, was held to be such a want of diligenee as would sub- 
ject him in damages to the creditor. 

A constable is bound to the same degree of diligence, in the execution of 
process, where he takes it out himself, as where it is taken out by thecred- 
itor or his agent, and put into his hands. 


Action of pest upon a constable bond, tried before SuzrHerp, 
J., at the last Fall Tern of Edgecombe Superior Court. 

The facts of the case were as follows: During the official 
year, for which the defendants had given bond for the faith- 
ful discharge by Parker, of his office, to wit, 17th of January, 
1867, a claim within the jurisdiction of a justice of the peace, 
was put into the hands of Parker, but whether any special in~ 
structions were given him, was left doubtful by the evidence. 
Fhe proceeded to take judgment, and took out a fiert faciae, 
but took no step to enforee it at any time. It was proved 
that the general understanding was, that the debtors were in- 
solvent, but that from the time of taking out execution, 17th 
te the 26th of the month, the debtors were in possession of a 
stearm saw-mill, in his county, which was worth $800, and 
which, during that time, was unencumbered; that on the 24th of 
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the:month, they made an assignment of the saw-mill and their 
other»property, which was registered on the 26th. The con-. 
stable lived ten miles from the debtors, but was the- officer 
who generally did the business of this district. The counsel 
forthe plaintiff asked the Court to charge the jury that.if 
they believed the facts to be as above stated, the plaintiff was 
entitled to recover. 

His Honor declined so to charge, but told the jury if they: 
were satisfied that certain instructions were given the officer 
_ for him to proceed with urgency, in the collection of the claim, 
then they should find for the plaintiff; otherwise, to find for 
the defendants. The plaintiff excepted. Verdict for defend- 
ant. Judgment and appeal. 


No counsel appeared for the plaintiff in this Court. 
Conigiand and Batchelor, for defendants. 


Manty, J. After the statute of 1818, Rev. Code, ch. 24, 
sec. 7, charging the constable officially with the collection,of 
claims, it was held to be its object only to recognise an agen- 
ey in the officer for that purpose, and to make the official bond 
a security for its fulfilment. It has never been supposed to 
attach to him, in this new field of official duty, any higher 
degree of responsibility than would attach to any other agent 
undertaking the same duties for compensation. The degree 
of diligence, as a collecting agent, to which he has been uni- 
- formly held, is ordinary diligence, only. 

But this, neither before the statute nor since, was the grade 
af diligence to which an officer, with process, has been held. 
It is his duty to execute the precepts with a dispatch and care 
quicker and greater, than ordinary—with that degree which 
would be used, under similar circumstances, by a man of the 
strictest diligence and prudence. 

We do not perceive any reason for a difference between 
the cases of an officer with process put into his hands by the 
plaintiff, or put into his hands by an agent, or sued out by the 
officer himself, acting in that behalf as an agent. In the ab- 
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senve of any specific instructions as to the collection, they 
stand upon the same ground, and the officer is bound to the 
sate grade of diligence in the execution. In the case before 
us, upon the finding of the jury, we assume that no specific 
instructions were given in respect to the collection of the 
debt, and the case then presents the point whether an officer, 
who has a fier facias in his hands against a debtor, ten miles 
from the officer’s residence, and who delays execution from 
the 18th to the 26th of January, is guilty of culpable delay. 
We differ in opinion from his Honor below, and think, so long 
a delay is not in accordance with the strictest diligence which 
is the grade of his duty. And, therefore, the persons injured 
may have an action on the bond to recover the damage. 

Indulgence to a debtor, is confined to the creditor, and to 
those impediments which the law has thrown around the 
former to prevent oppression; Shuford v. Sherrill, 10 Ired. 
Rep. 200; Murphy v. Troutman, 5 Jones’ Rep. 379. 

Let the judgment of the Superior Court be reversed, and a 
ventre de novo awarded. 


Per Ovriam, Judgment reversed. 








THOMAS JONES, Trustee, v. JOHN BAIRD et al, Eerecutors of WIL- 
LIAM BAIRD. ‘ 


The doctrine which allows the owner of a personal chattel, wrongfully con- 
verted by a sale, to waive the tort and bring assumpsit for money had and 
received, can only apply where the owner has a right to the money at the 
time when the tort is committed. 

Whether the doctrine of the presumption of the death of a person, arising 
from his having gone to parts unknown, and not heard from in seven years, 
applies to slaves, quere ? ‘ 


Acrion of assumpstr for money had and received, tried ‘be 
fore Catpwett, J., at the Spring Term, 1859, of Person Sw 


perior Conrt. 
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in: 1826,,Wm. Baird married Mrs. Lucy Jones. They were 
both persons of fortune, and before the marriage, joined in exe 
cuting a marriage settlement, in which it was stipulated that.af~ 
terthe death of either of them, the survivor should have noright 
toany portion of the property of the decedent in consequence’ 
of such marriage, and the said Lucy conveyed all her estate, 
including a number of slaves, to the plaintiff, as trustee, upom 
the following declared trusts, viz., in trust for the said Luey 
until the marriage, and then, that he should permit the said 
William Baird, during their joint lives, to cultivate the land 
therein mentioned, and use the slaves and other personal pro- 
perty, and have, receive, take and enjoy the crops, hires, 
issues, rents and profits to and for his own use and benefit, 
and after the decease of such one of them as should first hap- 
‘ pen to die, then upon trust, that he, the said trustee, should 
assign, transfer, and deliver over all to the said Lucy, in case 
she survived the said William, but if she should be the first 
to die, then to such person as she should appoint to receive 
the same, and in the absence of such appointment, to such 
person as by the acts of descents and distributions of Virginia, 
should be entitled to the same, exclusive of her said husband. 

In 1846, William Baird sold William, a slave, of about the 
age of thirteen, a child of one of the female slaves conveyed 
by Mrs. Baird to her trustee, the plaintiff, to one Thomas 
Woods, then and now a resident of Person county, at the 
price of $825, which was considered to be his full value. ‘This 
* slave was, during the same year, taken by Woods to the State 
of Alabama, and sold there, and has not been since heard 
from. 

William Baird died in 1857, and a demand was made of 
defendants, as his executors, before the suit was brought. 

The plaintiff contended that he had a right to waive the tort 
and acquiesce in the sale of the slave, and allow Mr. Baird 
to retain the price, according to the terms of the marriage 
settlement, during his life, and then to recover the same in 
this action. 

The defendants contended that, in consequence of the denth 
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of the slave, William, which the law presumed to have taken 
place in the life-time of Mr. Baird, the plaintiff had lost all 
right. or claim to the price for which he sold. They also 
relied on the statute of limitations, which was pleaded. A 
verdict was taken, by consent, in favor of the plaintiff, sab- 
ject to the opinion of the Court upon the question, whether, 
in law, the plaintiff was entitled to reeover, with power to set 
itaside and enter a nonsuit, in case he should be of opinion 
against the plaintiff. 

Afterwards, being of opinion that the plaintiff had lost all 
remedy against the defendants, by the death of the slave, the 
Court directed a nonsuit to be entered; from which plaintiff 
appealed. 


Norwood, for the plaintiff. 
Graham, tor the defendants. 


Barmx, J. In the case of Lewis v. Mobley, 4 Dev. and Bat. 
Rep. 323, it was held that where the purchaser of a slave, 
from a tenant for life, sold him owé and out during the life of 
the tenant for life, the ultimate owner could not maintain tro- 
ver against the seller for the alleged conversion, because, du- 
ring the life of the tenant for life, his right of possession had 
not accrued, and after the death of such tenant, there was no 
act of conversion. It had been previously decided in the case 
of Andrews v. Shaw, 4 Dev. Rep. 70, that the action of trover 
could not be maintained against the hirer of a slave for a 
year, who had sold him out and out during the year, if the 
action had been commenced during the term of the hiring 
because the plaintiff, in trover, must have both, the right of 
property and of present possession. The case, first referred to, 
of Lewis v. Mobley, is but an extension of this doctrine, 
and shows that the right of property, and of immediate posses, 
sion, must exist at the time when the act of conversion oceurs. 
For a similar reason, we think that the doctrine, which allows 
the owner of a personal chattel, wrongfuily converted bya 
saley'to waive the tort and bring an action of assumpsit for 
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money had and received, can apply only when the owner: has: 
aright to the money at the time when the tort is committed. 

We have seen that a sale of a slave out and out by a tenant 
for life, is not an act of conversion at the termination of the 
life-estate, and it would seem to be a necessary consequence; 
that the action of assumpsit for money had and received, 
which depends upon the waiver of a tort, could not then be 
maintained against the executors of the tenant for life; -be 
cause there was not then, any tort to be waived. 

Such is the conclusion, to which we have been led, upon 
the ground, taken by the counsel, that the testator of the de- 
fendants was a tenant for life, of the slave, which he sold, 
with a remainder of the absolute interest in the plaintiff. But 
in truth, the plaintiff had the legal estate in him as trustee, 
all the while, and might have brought an action of trover, or 
assumpsit, for money had and received against the testator 
immediately after the sale of the slave. Such action onght, 
however, to have been bronght within three years after the 
cause of it accrued,-and the one which was brought was, 
therefore, barred by the statute of limitations, so that the 
ease of the plaintiff is not altered, for the better, by this view 
of it. 

We, therefore, concur with his Honor, that the action ean- 
not be maintained. But we do not undertake to say that the 
plaintiff has lost all remedy, either by the presumption of the 
slave’s death, or by any other cause. It is a matter for his 
consideration, whether he cannot, by a bill in Equity, follow 
the fund, upon the principle recognised in Haughton v. Ben+ 
bury, 2 Jones’ Equity, 337; Cheshire v. Cheshire, 2 Ired. Eq: 
569, and Mc Keil v. Cutlar, 4 Jones’ Eq. 381. 

This view of.the case, makes it unnecessary to notice the 
argument, strongly and ably urged by the counsel. for the 
plaintiff, that the doctrine of the presumption of the death of 
a person, arising from his having gone to parts unknown, and 
not heard from for seven years, or more, ought not, for obvi- 
ous reasons, to be applied to slaves. It must be admitted that 
our courts have recognised the doctrine as applicable to slavea 
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as well as to free persons, but it does not appear that the at- 
tention of the Court was called to the supposed distinction in 
any of the cases contained in our Reports. See Zewts v. 
Mobley, and Haughton v. Benbury whi supra. It may be well 
worth the enquiry, whether the doctrine in question, as ap- 
plied to slaves, is so fixed in our law, by judicial recognition, 
that it cannot be changed except by Legislative action, and if 
such action be necessary, whether it ought to be invoked. 
The judgment of the Superior Court is affirmed. 


Per Coram, ' Judgment affirmed. 





CLERK’S OFFICE, &c., v. RICHARD ALLEN. 


Where the plaintiff, in a suit, was ordered to pay certain costs of witnesses, 
and fees to the clerk and sheriff, it was Held not irregular to issue a 
Ai. fa. for the same, in the name of the clerk’s office, and on its appearing 
that he was insolvent, it was Held further, that the Court might properly 
order such costs to be paid out of certain money, in the hands of the sheriff, 
raised on an execution in favor of such insolvent party. 


Motion as to costs, before Dick, J., at the Fall Term, 1859, 
of Rockingham Superior, Court. 

The defendant, in this motion, Richard Allen, had brought 
a suit and recovered against one Summers, but was ordered 
to pay the costs of the attendance of certain witnesses, also 
the clerk’s costs for issuing the subpoenas and the sheriff’s for 
serving them, and execution was ordered to issue therefor. 
The clerk having taxed these costs, issued a fiew facias against 
Allen, in the name of the clerk’s office as plaintiff. At the 
return of this process, the sheriff made an affidavit, stating 
that he had not been able to find any property wherewith to 
satisfy this execution, and that the said Allen was insolvent, 
éxcept as to a sum of money in his hands, which had been 
raised on an execution in his favor against Summers. 
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On this affidavit, it was moved that the sheriff apply go 
ninch of the said money to the satisfaction of the jiert facias 
aforesaid, as was sufficient for that purpose, which was order- 
ed by the Court, and the defendant, in this motion, appealed. 


Morehead, for the plaintiff. 
Gorrelf, for the defendant. 


Barrix, J. The counsel for the defendant, Allen, who was 
plaintiff in the Court below, in the suit of Allen v. Summers, 
contends that what purported to be a judgment rendered 
against him, at Spring Term, 1859, was a nullity. ist, be- 
cause it was partly in favor of witnesses, not named, and 
2ndly, because it was partly in favor of the “ clerk’s office,” 
which is not a person, either natural or artificial, but only “a 
place,” and he concludes, as the judgment was a nullity, no 
execution could rightfully be issued thereon. 

The counsel contends further, that the Court had no right to 
order the payment of what was due to the officers of the court 
and witnesses (whose fees and attendance was charged to tlie 
plaintiff in that suit) out of the money collected for him, by 
the sheriff, on tlie execution against the defendant, Summers. 

We are clearly of opinion, that both objections are untena- 
ble. What the counsel calls a judgment, is not such an one 
as is given in favor of one of the parties in an adversary suit; 
but it is only an order, which every court has a right to make 
to enforce the taxing and payment of costs to the officers and 
witnesses. Each party is, at all times, liable to pay his own 
costs, and whenever it may be necessary, such payment may 
be enforced by a rule upon him and an attachment thereon, 
or by the milder process of fiert facias; Merritt v. Merritt, 
1 Hay. Rep. 20; Superior Court office v. Lockman, 1 Dev. 
Rep. 146; Officer v. Taylor, Ibid. 99; Clerk of Davidson 
County Court v. Wagner, 4 Ire. Rep. 131. The order in the 
present case, is very mnch the same as those made in the 
cases referred to. The costs were, of course, to be ascertained 
by the clerk’s taxation, and the name of the clerk’s office was 
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used as a mere formality, the substance of the order being, 
that execution should issue to collect what the clerk should 
find to be due to the officers and witnesses, whose fees, the 
Gourt had directed to be taxed against the plaintiff. 

Upon the second point, we have no doubt that the Court 
had the power to appropriate the money in the sheriff’s hands, 
belonging to the plaintiff in the execution, to the payment of his 
own costs, which he, under the order of the Court, was bound 
to_pay. We have seen that such payment might have been 
enforced by a rule and attachment, and it would be strange 
that the Court, instead of resorting to that stringent remedy, 
should not have the power to take the party’s money, then 
in the custody of one of its officers, and apply it, as the party 
himself ought to have done, under its order. That the Court 
does possess such power, seems to be settled both upon reason 
and authority. See Armistead v. Philpot, 1 Doug. Rep. 230; 
Turner v. Fendall, 1 Cranch Rep. 117, (1 Curtis 361). The 
judgment of the Superior Court must be affirmed. 


Per Curiam, Judgment affirmed. 





STATE v. G. M. LYERLY. 


Where a bill of indictment, under the statute, Rev. Code, chap, 34, see. 45, 
charged that “A, (a male,”) and “B, (a female,”") “unlawfully did bed and 
cohabit together without being lawfully married,” and did commit forniea- 
tion and adultery,” it was held that the offense was sufficiently charged. 

Where, in a bill of indictment, against two for fornication and adultery, one 
of them was not taken, and on the trial of the other a general verdiet of 
guilty was found, it was held that this afforded no ground for an arrest of 


judgment. 


Tuts was an INDICTMENT against the defendant and one Jane 
May, for fornication and adultery, tried before Hzatn, J, at 
‘the last Fall Term of Rowan Superior Court. 

+ The bill of indictment was in these words: 
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“State of North Carolina, — 
Rowan County. , 

The jurors for the State upon their oath present, that George 
M. Lyerly, (a male) late of said county of Rowan, and Jane 
May, (a female) late of said county of Rowan, on the first day 
of January, in the year of our Lord, eighteen hundred and 
fifty-nine, and on divers other days and times, both before 
and after that day, with force and arms, in the said county, 
unlawfully did bed and cohabit together without being law- 
fully married; and then, and on said other days and times, 
and there did commit fornication and adultery against the 
form of the statute in such case made and provided, and 
against the peace and dignity of the State.” Signed by the 
solicitor and endorsed “A true bill.” 

The defendant, Jane May, had not been taken. The jury 
found a general verdict of guilty. The defendant moved in 
arrest of judgment: first, that the offense defined in the Code 
was not charged in the bill with sufficient certainty; second- 
ly, that the verdict was general, the other defendant not hav- 
ing been taken. 

The motion was overruled, and the defendant appealed to 
this Court. 


Attorney General, for the State. 
Fleming and B. R. Moore, for the defendant. 


Manty, J. Two grounds are alleged in support of the mo- 
tion to arrest. First, that the offense defined by the Code, is 
not charged in the bill with the required certainty. Secondly, 
that there has been a general verdict of guilty, the other de- 
fendant not being on trial or taken. 

The degree of certainty required in an indictment is de- 
clared to be “certainty to a certain intent in general ;” Co. 
Lit. 303, a. 

This is further explained thus, “that every thing which the 
pleader should have stated, and which is not either expressly 
alleged, or by necessary implication included in whatis al- 
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leged, must be presumed against him.” Applying thie rule 
to the case before us, we think the indictment will do. 

The statute declares, “ if any man and woman, net. being 
married to each other, shall lewdly and lasciviously associate, 
bed and eohabit together, they shall be deemed guilty of a 
misdemeanor.” The indictment charges.that George M. Ly- 
erly, a male, and Jane May, a female, on the first of January, 
1859, and on divers other days, &c., unlawfully did bed and 
* cohabit together without being lawfully married, and then 
and there, and on said other days, &c., did commit fornica- 
tion and adultery. 

The certainty required by the rule above stated, is such a 
description of the corpus delicti, as embraces every ingredi- 
ent of the offense, either by express words, or by necessary 
implication, from what is expressed. A plain illustration of 
the rule may be drawn from the descriptive words, “male” 
and “female,” adopted by the draftsman of the bill. These 
words do not per se import that the parties were man and wo- 
man, but when you connect them with other parts of the in- 
dictment, it appears by necessary implication. 

So, we think where all the words used in the indictment to 
charge the offense, are taken together, every ingredient of the 
misdemeanor, as defined by statute, is ineluded. 

The words, “lewd” and “lascivious,” used by the Code, in 
the definition of the offense, are intended, we suppose, to ex- 
clude the idea that the bedding and cohabiting might be in- 
‘ nocent. The words that are added in the bill of indictment, 
“and did then and there commit fornication,” exclude the 
presumption more conclusively. If the words of the statute 
had been preferred, they would not have expressed any omit- 
ted ingredient in the offense, and would scarcely have excited 
any additional idea in the mind. 

We dismiss the matter with one other observation, and that 
is, in framing bills of indictment upon statutes, it is mach bet- 
ter to pursue strictly, the words of the statute. Such words 
receive a certain judicial interpretation, and by adhering to 
them steadfastly, all question as to the meaning of the words 








used, is avoided. The indictnent seems to have been a pre- 
cedent under the statute as it stood prior to 1856. 

The other ground, for the motion, is not tenable. It is true, 
the offense cannot be committed except by more than one; 
but the general verdict of guilty finds the guilt of the woman 
as well as the guilt of the defendant, as against the latter.— 
The extent to which the cases have gone, is that where one, 
only, is convicted, and the others acguztted, there can be no 
judgment. It is well settled, however, that one, in the ab- 
sence of his confederate, may be put upon trial, convicted 
and punished; the possibility that the confederate may be 
afterwards acquitted, will not arrest the execution of the law 
upon the one found guilty. State v. Tom, 2 Dev. Rep. 569. 

The motion in arrest, was correctly overruled on both 
grounds, and this must be certified to the Superior Court of 
Ituwan, to the end, it may proceed again to judgment. 


Per Curiam, Judgment affirmed. 


. 
Doe on the demise of AARON M HOUSTON et al v. GASSELL.D. 
BROWN. 


It was not the intention of the act of 1848, (Rev. Code, chap. 56, section 1,) 
to deprive the husband of his estate by the curtesy. 


Tus was an action of esecTMENT, tried before Hearn, J., at 
the last Fall Term of Union Superior Court. 

The case was submitted upon the following facts agreed 
upon by the counsel: The defendant in the year 1854, was 
married to one Eleanor L. Houston, ‘who, at the time of the 
marriage, was seized in fee of the land in controversy. -On 
the 14th of September, 1855, she gave birth to a child, born 
alive, and she died within a few hours after that event. The 
child survived its mother about ten months, and then died 
also. The defendant took possession of the premises immedi- 

11 


¢ 





Houston v. Brown. 








ately after the marriage, and has continued to hold them 
ever since. The lessors of the plaintiff are the children of the 
said Eleanor by a former marriage, and her heirs-at-law. The 
only question in the case was, whether the act of 1848, (Rev. 
Code, chap. 56, sec. 1,) takes away the husband’s right to an 
estate by the curtesy. 

His Honor being of opinion against the plaintiff upon that 
question, gave judgment for the defendant, and the plaintiff 


appealed. : 


Wilson, for the plaintiff. 
Ashe and Jones, for the defendant. 


Pearson, C. J. The case presents this question: Does the 
Rev. Code, chap. 56, sec. 1, deprive the husband of his right, 
according to the common law, to an estate for life in the land 


of the wife as tenant by the curtesy ? 

In the absence of an express provision to that effect, we 
should be slow in adopting the conclusion, that it was the in- 
tention of the law-makers to enact so radical a change in the 
law; because, if such was the intention, it is reasonable to 
presume it would have been declared in direct terms, and not 
be lett as a matter of inference. We ar€ not able, however, 
to see any thing in the section, referred to, calculated to raise 
even a doubt as to its proper construction. The purpose was 
to adopt, to a partial extent, the principle of a “ homestead 
law” and provide a home for the wife during her life, leaving 
the rights of the husband unimpaired and unrestricted after 
her death. To this end, the husband is not allowed to sell 
the land, or even to inake a lease for years in her life-time, 
without her consent, authenticated by deed and privy exam- 
ination. Nor can his estate, in the land, be sold under execn- 
tion. To this extent the power of the husband is restricted, 
but no further; and after her death. there is no intimation of 
an intention to interfere with his rights according to the com- 
mon law. This is manifested by the provision as to the wife's 
privy examination and the general scope of the enactment. 
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The sole object was to provide a home for her, of which she 
could not be deprived either by the husband, or by his cred- 
itors. There is no error. 


Per Curiam, Judgment affirmed. 





A. B. McMILLAN et. al. v. J. B. PARSONS ei. ai. 


An attaching creditor acquires a lien from the date of his levy, which is not 
displaced by a fi. fa. issuing on a judgment prior in date to the judgment 
on the attacliment. 

(The case of ZZurbin v. Carson, 4 Dev. and Bat. 388, so far as it decides in 
favor of a purchaser under the lien by the attachment against a prior pur- 
chaser under the fi. fa. questioned. 


Tuts was a motion before Hearn, J., at the last Fall Term 
ot Ashe Superior Court, for the application of certain moneys 
paid into Court, under various exeutions against one John 
McMillan. The motion was originally made in the County 
Court, to which the executions were returnable, and came up 
to the Superior Coutt by appeal. The contest arose among 
the creditors as to the proceeds of the sale of his land. At 
February Term, 1859, of Ashe County Court, the sheriff had 
in his hands writs of fier? factas against the debtor in favor of 
Jesse Bledsoe, J. B. Reeves, A. B. McMillan and S. H. 
Thompson, issuing from the previous November Term of that 
Court, and two writs of venditiont exponas in favor of J. P. 
& 8. OC. Waugh and James Gambill, issued upon a final judg- 
ment in attachments which had been levied at the same time 
on the land, between August and NovemberTerms. Bledsoe’s 
jfrert facias was an alias, issuing on a fi. fa. issuing from Au- 
gust Term. The land was sold at February Term aforesaid, 
and brought the sum of $3000, which was enough to satisfy 
these writs, and left a surplus, but not sufficient to satisfy the 
whele of the executions in his hands. 
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At the said Term, (February,) final judgments were obtain- 
ed in suits begun by attachments levied on the land of the 
debtor, previously to the November Term, aforesaid, but after 
Wangh’s & Gambill’s. The first of these were one in favor 
of John Parsons, and one in favor of Joseph B. Parsons, 
both levied at the same time. The next were one in favor 
of' A. B. McMillan, and one in favor of A. D. Parsons, levied 
at the same time, but after the preceding two. Next, were one 
in favor of Solomon Parsons, and one in favor of Wright Win- 
gate, levied at the same time, but after the preceding two sets 
were levied. Next, one in favor of Hugh Smith, levied after 
the preceding three sets of levies. Writs of venditioni expo- 
nas issued on these judgments, and were in the hands of the 
sheriff when he made this application for directions. 

His Honor, in the Court below, decided that Bledsoe’s 7. 
fa., issuing from August, and aliased at November, was first 
entitled—then, the venditioni exponas of Waugh and Gam- 


bill—then, the venditioni exponas of John Parsons and J. B. 
Parsons—then the venditioni exponas of A. B. McMillan and 
A. D. Parsons—then the venditioni exponas of Solomon Par- 
sons and Wright Wingate—then the venditioni exponas of 
Hugh Smith, and that the surplus be applied pro rata to the 
fi. fas of J. B. Reeves, A. B. McMillan &nd S. H. Thompson. 
The last three being dissatisfied with this order, appealed. 


Boyden, for the appellants. 
Lenoir, for the appellees. 


Pearson, C. J. The attachment law, Rev. Code, chap. 7, 
sec. 1, provides, “the attachment shall be deemed the lead- 
ing process, and the same proceedings shall be had thereon 
as on judicial attachments.” The court law, Rev. Code, ch. 31, 
sec. 52, provides, “ when the sheriff shall return in a civil ae- 
tion, that the defendant is not to be found in his county, the 
plaintiff may, at his election, sue out an attachment against 
the estate of such defendant,” “ and the estate so attached, if 
not replevied, or sold, according to the rules prescribed for 
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estates taken in original attachment, shall remain in the cus- 
tody of the sheriff until final judgment, and then be disposed 
of in the same manner as estates taken in execution on a writ 
of fiert facias.” Thus, it will be seen, that property taken 
under an original attachment, is in the custody of the sheriff 
from the date of the levy, in the same manner as if it had 
been taken under a fiert facias ; and the consequence is, that 
the attaching creditor acquires a lien from the date of the 
levy. This is the only construction that the statute admits of, 
although, as was forcibly urged on the argument, the effect is 
to give to a creditor, who proceeds by attachment, an advan- 
tage in respect to the property, over a creditor who proceeds 
by an ordinary writ; for, although he may have issued his 
writ before the attachment was levied, still, he can acquire ne 
lien until he gets his judgment; so, he may start first, and 
get judgment first, and yet the attaching creditor is entitled 
to be first satisfied, because his lien took effect by force of the 
levy. « 

It seems to have been considered necessary to make the 
attachment bind from the levy, for if the estate attached could 
afterwards be taken away, this “leading process” would be 
lett without a foundation to rest on; and it was, no doubt, 
taken into consideration, that the advantage which the attach- 
ing creditor acquired, as a consequence thereof, in respect to 
the property of the debtor, was compensated for by the fact, 
that the creditor, suing by writ, had a lien on the body of the 
debtor, and could resort to the bail, for his satisfaction ; where- 
as the former had nothing to rely on, but the estate attached, 
and in regard to any other property of the debtor, the credit- 
ors were left to acquire priority by the test of their respective 
executions. 

Upon an examination of the authorities, we find this con- 
struction of the statute is settled, and we can see no sufticient 
reason for disturbing it. In Amyett v. Backhouse, 3 Murph. 
Rep. 63, it is assumed that the attachment created a lien from 
the date of the levy, although the case goes off on the ground 
that the lien was lost, because it was not followed up by a vend- 
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tion eaponas, but had been waived by sning out a fiert faciae. 
So, in Harbin v. Carson, 4 Dev. and Bat. Rep. 388, the lien 
of the attachment, from the date of the levy, is assumed, and 
the decision goes so far, in order to give effect to it, as to hold 
that a purchaser, at a sale, under the venditiont exponas, was 
entitled to the land in preference to one, who had before pur- 
chased at a sale by the sheriff under a fers facias, which 
bore test after the date of the levy of the attachment. We 
are not prepared to say, that we could follow that case to the 
extreme of holding that a purchase under the venditioné ex- 
ponas, divested the title previously acquired by a purchaser 
under a fiert facias, but the case shows how entirely settled, 
the principle of the lien of the attachment was considered to be. 

This quere, as to Harbin v. Carson, is predicated on the 
ground of a long established principle in favor of purchasers at 
sheriffs’ sale. <A tithe thus acquired, is not allowed to be disturb- 
ed by the lien of a senior fieri facias, or of an elegit, or as'it 
would seem, of an attachment; Green v. Johnson, 2 Hawks’ Rep. 
309 ; Ricks v. Blount, 4 Dev. Rep. 128 ; where the matter is 
elaborately discussed. In short, the books are full of cases, 
fixing the principle in favor of a purchaser at sheriffs’ sale 
and leaving the creditors to contest, in respect to the distri- 
bution of the money made by the sale, as in vur case. 

We entirely concur with his Honor, who presided in the 
Court below, as to the manner of distributing this fund. The 
attaching creditors acquired a lien by the levies, subject to 
the execution bearing a prior test. When that is satisfied, 
these levies attach as if there had been no such execution. 


Per Curiam, Judgment affirmed. 











STATE v. J. F. CLARK. 


In an indictment for Arson, under the 2nd section of the 34th chapter of the 
Revised Code, it was Held that a house built for, and at one time occupied 
as, a dwelling house, but untenanted at the time of the burning, was not 
within the meaning of that act. 

Where; upon a charge for arson, a special verdict was rendered, finding that 
the defendant did wilfully and maliciously burn a dwelling-house, which 
was at the time uninhabited, it was Held that the Court might proceed to 
judgment as for a misdemeanor, under the 103d section of the 34th chapter 
of the Revised Code. 


Tuis was an indictment for arson, tried before Hearn, J., 
at the Fall Term, 1859, of Gaston Superior Court. 

The house, which the defendant was charged with burning, 
was built for a dwelling-house, and had once been occupied 
as such, but was untenanted at the time of the burning. Un- 
der a charge from the Court upon the facts, the jury found 
a special verdict as follows: “That John F. Clark, the pri- 
soner at the bar, is guilty, wilfully and maliciously of burn- 
ing the dwelling-house, in manner and form as charged in 
the bill of indictment ; but that said dwelling-house, when 
burned, was an uninhabited house, though it was built as a 
dwelling-house, and had before that time been inhabited.” 
Upon this verdict, judgment was directed to be entered for 
the defendant. Appeal by the State. 


Attorney General, for the State. 
Thompson, for the defendant. 


Manty, J. There are several considerations which bring 
our minds to the conclusion, that “ dwelling-house” in the 
section of the statute, under which this indictment is framed, 
means an inhabited house. 

An adequate reason for so high a penalty is only to be 
found in the supposition, that the Legislature intended to re- 
strict it to inhabited houses. 

We find it grouped with other buildings, such as a barn, 
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with grain in it, mills and manufactories, which are of speciat 
value on account of their contents, and on that account, as we 
suppose, are all put upon the same penal footing. 

And we find the Legislature, in the 103 section of the same 
chapter of the Code, providing that the burning of “ uninhab- 
wted houses,” shall be a misdemeanor only. 

By a reterence to this last section, it will be perceived, by 
necessary implication from the context, that the uninhabited 
house spoken of, is a house that is fitted for habitation, but is 
unoccupied at the time. 

These considerations, taken in connexion with the rule of 
construction, that penal statutes, and especially highly penal 
ones, are to be strictly interpreted, conduct our mind, clearly, 
to the conclusion above announced. 

We concur, therefore, with his Honor below, that judgment 
of death cannot be pronounced upon the special verdict of the 
jury, but we are of opinion that judgment may be pronounce- 
ed against defendant as for a misdemeanor; State v. Up- 
church, 9 Ire. Rep. 454. 

The interpretation which we thus give to the phrase, “ dwell- 
ing-house,” puts the section in harmony with itself-—with other 
parts of the chapter, and with the whole frame of our jurispru- 
denee. Give it a different construction, and allow the phrase 
in question, to embrace the entire class of houses fitted for 
human residence, whether occupied or not, and it is neither 
humane nor consistent. Ample reasons are found in a sound 
public policy, and in the peculiar jealousies of our people for 
protecting the house, which is the home of the citizen, by 
the highest penalties of the law. No good reason can be 
found for throwing this guard about an uninhabited tenement. 
The judgment below is reversed, and this opinion must be 
certified to the end that, that Court may proceed to judgment 
and sentence agreeably to the decision of this Court and the 
laws of the State. 


Per Curiam, Judgment reversed, . 
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State.on the relation of JENKINS & ROBERTS v. HENRY TROUTMAN 
et al, 


Where a sheriff had a writ against a resident of another State, who-was 
known by the sheriff to be in his county, on a temporary visit, and such 
sheriff was also ieformed by one of whom he enquired, that the person 
sought, would be at a particular place, near the county line, on a certain 
day mentioned, on his way out of the State, and he failed to be present on 
the day mentioned, when, if he had been there, he might have arrested the 
defendant, and showed no reasons for not going there, it was held to be 
negligence. 

Where a sheriff is shown to be guilty of negligence in failing to serve a writ, 
the onus of showing that the defendant in the writ was insolvent, devolves 


upon him. 
In a case, where the question was as to the ability of the debtor in a capias 


ad respondendum, to meet the debt, if he had been arrested, evidence of his 
being indebted to others, was held to be immaterial and irrelevant. 


Tuts was an action of pes, on a sheriff’s bond, tried before 
Hearn, J., at the last Fall Term of Rowan Superior Court. 

The execution of this bond by the defendant, Troutman, as the 
sheriff of Iredell county, and the other defendants, as sureties, 
was proved by the subscribing witness. The breach assigned, 
was the fuilure on the part of Troutman, to arrest one Julius W. 
Houston, on a capias ad respondendum. The plaintiff proved 
that prior to September, 1855, and up to the time of issuing 
the writ in this cause, said Houston was indebted to them in 
the sum of $690.84, which is not yet paid. That on the 4th 
day of September, 1855, a writ of capias ad respondendum 
against said Houston and one Randolph, for the debt afore- 
said, was placed in said Troutman’s hands. Randolph was a 
resident of Rowan, and was at that time insolvent, and hasjso 
continued ever since, possessing no goods or effects out of 
which this debt could be made, either in whole or in part 
That Houston was then, nota resident of this State; was raised 
in Iredell, but removed in 1851 or 1852, from Rowan to Cali- 
fornia. That Houston, at the time the writ aforesaid came 
to the sheriff’s hands, was on a visit to his relations and 
friends in Iredell county. That defendant, Troutman, between 
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the first and fifteenth of September, went to a witness, one 
Roseborough, and said he did not know Houston; and asked 
where he was to be found. Roseborough told him he ander- 
stood he was at the house of his (Houston’s) brother-in-law, 
who lived in Iredell, about two miles and a half from States- 
ville, where this conversation occurred. That Troutman lived 
about seven miles from Statesville. The same witness further 
proved that early in the morning of the Monday on which 
Ilouston left the State, about the first of October, 1855, he 
saw said Houston in a carriage with his mother, passing 
through Statesville, towards Charlotte; that after they had 
passed, Troutman came into witness’ store, and enquired for 
Houston ; witness told him that he had passed in the carriage 
with his mother, and that Troutman said, from description he 
must have met Houston two miles anda half from Statesville, 
and started away. On cross-examination, witness said that 
Houston, when he left the State, in 1851 or 1852, was gener- 
ally reputed insolvent, and without property. 

The plaintiff proved by Mrs. Thom, that she is an aunt 
of Houston; that she lived in Iredell county, about twenty 
miles from Statesville, and within a mile of the Mecklenburg 
line; that Troutman came to her house on Wednesday or 
Thursday betore Houston left the State, and made enquiry for 
him ; that she told him she had seen Houston, and expected 
him at her house on the following Friday, Saturday or Mon- 
day, on his way to Alabama, though he might not come; that 
Houston came to her house on the next Monday in a carriage 
with his mother, whom he left at her house, took a cup of 
coffee, and left soon after, about 42 o’clock mid-day, in the 
direction of Charlotte, there to take the cars for Alabama; 
since which time she had not seen him. She further swore 
that defendant, Troutman, was not at her house on either of 
these days; nor had she any recollection that his brother was 
there on these. days. On cross-examination, she said that 
Houston stayed at no one particular place, in Iredell ; while 
there, he was mostly at his brother’s house aforesaid,—some- 
times at one friends or relation’s house, sometimes at anoth- 
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er’s, and that he visited Catawba, Mecklenburg, and Rowan. 
The return of the sheriff was, “not to be found.” ‘The’plain- 
tiff then read the depositions of Julius W. Houston, and Dr. 
Houston. J. W. Houston, in his deposition, stated that he 
was in Iredell county, North Carolina, in September and Oc- 
tober of the year, 1855; that he remained there some five or 
six weeks ; that he then left for Alabama, and has not beén 
back since. That while in North Carclina, he was possessed 
of no property, and had no money or effects of any kind, 
either in his own hands, or in the hands of any one else; that 
no one was indebted to him in this Sta‘e, at the time alluded 
to, or since. He further stated, that he had money and effects 
accumulated by him in California at the time he was in North 
Carolina. 

Dr. Houston, in his deposition, stated that J. W. Houston 
was at his house in Iredell county, N. C., for some two or 
three weeks during the months of August and September, 
1855, and that he left for Alabama some time about the first 
of October, the same year. 

The defendant introduced one 7vroutman, brother of the 
defendant, Troutman, who swore that on Monday morning 
about the last of September or the first of October, 1855, the 
defendant, Troutman, came to witness’ house about two and a 
half miles from Statesville, on the road towards Mrs. Thom’s ; 
that he said he was going to arrest J. W. Houston, and desired 
him to go along with him; that witness started with him; that 
the road to Mrs. Thom’s forked about a mile from his house, 
both fork’s leading to Mrs. Thoi’s; that witness took one 
fork, and defendant, Troutman, the other; that defendant, 
Troutman, did not tell him that Houston was ahead, or that he 
expected to find him at Mrs. Thom’s, or that she had told him 
anything about Houston or his whereabouts ; that after they 
separated at the fork, witness rode on at ordinary speed and 
reached Mrs. Thom’s at two or three o’clock in the evening, 
enquired for Houston, learned that he had left; turned back 
and met defendant, Troutman, near Mrs. Thom’s, and they: re- 
turned to his house together ; that defendant, Troutman, lived 











between Statesville and Mrs. Thom’s, and that in going home 
from Statesville, would travel that road. The defendant-of- 
fered to prove that Houston was largely indebted to different 
persons in Iredell and Rowan. The plaintiff objected that 
this evidence of debt was irrelevant, and that the evidences 
of debt, which were notes and bonds, were not produced. The 
objection was susiained, and the evidence ruled out. Defend- 
ants excepted. The plaintiff then proved that Houston had 
many wealthy relations and friends in Iredell county, at the 
issuing of the writ, and the return thereof. The defendants 
insisted that the deposition of Houston, in connection with 
the evidence of his insolvency when he left the State in 1851 
or 1852, showed he was insolvent in 1855, and had no effects 
or property from which plaintiffs’ debts could have been made, 
io whole or in part, and that plaintiff was not entitled to re- 
cover anything, or if entitled to recover anything, the recov- 
ery must be limited to nominal damages. 

The Judge charged the jury, that taking all the evidence 
into consideration, if believed, there was negligence, and that 
plaintiff was entitled to their verdict ; that as the deposition 
of Julius W. Houston, showed, if believed, and that was a 
question for them, that he had considerable monies and effects 
in California, then the plaintiffs were entitled to indemnity 
for loss of their debt, and ought to recover the full amount 
thereof, unless the defendant had shown that the full amount 
could not have been realized therefrom. But if defendant 
had shown that the full amount could not have been realized 
out of those monies and effects, then the plaintiffs were enti- 
tled to recover in damages, an amount equal to what the jury 
were satisfied could have been realized from Houston, had 
the sheriff arrested him, and held him to bail, or imprisoned 
him under the capias ad respondendum. There was a ver- 
diet for the full amount of the debt in favor of the plaintiffs. 
Judgment. Appeal by defendants. 


Fleming, for plaintiffs. 
Fowle, Osborne and Sharpe, for defendants, 











Barrex, J. The testimony, in this case, is not. materially 
variant from that given on the trial of the case of Munphyy. 
the same defendant, and reported in 5 Jones’ Rep. 379. . The 
principal defendant, Henry Troutman, was unquestionably 
guilty of negligence in not executing the writ of eapias ad 
vespondendum, which, as the sheriff of the county of Iredell, 
he had in his hands against J. W. Houston. So far from 
making a diligent effort to arrest the debtor, as the exigency 
of the writ demanded, and as his duty required, he seems 
rather to have avoided a meeting with him, and to have con- 
tented himself with making a few enquiries about him, and 
at last, an exceedingly slow pursuit after him. The presiding 
Judge was, therefore, fully justified in his instruction to the 
jury, that the defendant was guilty of neglect in failing to 
make an arrest. The charge ot his Honor was, in our opin- 
ion, equally correct on the question of damages. “ As the 
plaintiff had put the defendant zn the wrong. he was liable 
for snch damages as had been sustained thereby, which pré- 
ma facie was the amount of the debt that was lost, and it was 
for the defendant to mitigate the damages, by proving that 
the effect of his wrongful act was not so great, because the 
debtor, who had been suffered to leave the State, had not the 
ability to pay the debt, and his arrest would not have enabled 
the plaintiff to realize the amount, or any part thereof; or if 
a part, only, could have been thereby realized, then to limit his 
liability to that amount.” This was the doctrine held in the 
ease of Murphy v. Troutman, above referred to, and although 
the English cases on the subject seem to be in a state of per- 
plexing uncertainty, the current of decisions in the different 
States of the union, supports the conclusion at which we have 
arrived. See Sedgwick on Damages, 510, e¢ seg, and 2 Hill- 
iard on Torts, 340, e¢ seg. The testimony offered by the de- 
fendants, to show that J. W. Houston was largely indebted, 
by notes and bonds, to different persons in the counties of 
Iredell and Rowan, was properly rejected, because it was im- 
material and irrelevant. The object of the testimony was, 
we are told, to lessen:the amount of damages to. which. the 
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plaintiff would have been otherwise entitled, because, it is 
argued, that the debtor would, if he had been arrested, pro- 
bably, have assigned his property to secure the payment of 
those debts, and would thereby have diminished the plain- 
tiffs’ chance to get theirs. This argument is fully answered 
by what was said by the Court in the somewhat similar case 
of Sherrill v. Shuford, 10 Ire. Rep. 200. “If it can shield 
the sheriff in this case from answering in substantial damages, 
it will answer in any other, where the defendant may owe 
more than he can pay. In all such cases, the officer may keep 
the writ in his pocket, and when sued, turn upon the plaintiff 
and say, ‘ you have suffered no injury; if -I had executed the 
writ and taken bail, the defendant might have paid away all 
his property, in discharge of other debts, and you would have 
got nothing.’ This cannot be law. The true enquiry is, has 
the defendant, by his negligence, deprived the plaintiff of any 
legal means of securing the payuient of his debt? If he has, 
and the debtor had property which might, by due process, 
have been subjected to it, he shall answer to the full amonnt 
of the debt.” 


Per Curiam, Judgment aftirmed. 


H. B. WHITE to the use of J. A. LYTAKER v. EDMUND CLINE 
AND C. N. WHITE. 


Where one borrowed of a master certain monies, givey by him as a gratuity 
to his slave, and gave his bond therefor, payable to the master, ex- 
pressed to be for the use of the slave, it was /eld that it was not against 
public policy to allow the master to recover this money, and that the Court 
would not enquire what disposition would be made of it. 


Tuts was an action of punt, submitted to Hearn, J., at the 
last Fall Term of Cabarrus, upon the following case agreed : 
That in the year 1851, the slave, Elijah, and his. then mae 
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ter, C. L. White, went together to the State of California, an- 
der an arrangement between them, by which the slave, if 
faithful, was to get a certain amount for his services, in that 
State; that after about four years service, the master, pursu- 
ant to this arrangement, paid over several hundred dollars to 
the slave, who, in the fall of 1854, voluntarily, and with leave 
of his master, returned to North Carolina, where both former- 
ly resided, and surrendered himself in bondage to H. B. 
White, the agent of his master, and the obligee named in the 
above bond ; that the slave, upon his return, handed over to 
the said H. B. White, the money so earned by him in Cali- 
fornia, with the request that the said White would manage 
and take care of it for him; that said H. B. White therenpon 
loaned four hundred and ten dollars of said money to the de- 
fendants, who executed for the same, the bopd declared on; 
that afterwards the said H. B. White, ander instruetions from 
C. L. White, sold the slave, Elijah, and transferred the said 
bond, without endorsement, to Jacob A. Lytaker, who brings 
this suit. If the Court shall be of opinion for the plaintiff, 
judgment is to be rendered in his favor for the amount of the 
bond declared on, with interest, subject to credits allowed 
thereon: otherwise judgment is to be entered for defendants. 

The Court being of opinion with the defendants, that the 
bond is against public policy, and is, therefore, void, gave 
judgment accordingly, and plaintiff appealed 


V. C. Barringer and Osborne, for plaintiff. 
D. M. and PR. Barringer, tor deiendants. 


Manty, J. The slave cannot be the owner of property, 
money or any material thing, except in a low and qualified 
sense. The ownership of the slave, as recognised by statute, 
in specific articles for his own use, is to be understood in this 
sense, of course, subject to the paramount right of property in 
the master, as incidental to his property in the slave himself. 
In the management and control of slaves, the owner allows 
gratuities for extra fidelity and diligence, and through means 











176 INVPHE SUPREME"COURT. 


White v. Cline. 








of these, slaves are permitted to supply themselves and their 
families with such things as may contribute to their greater 
comfort, health and happiness. We are not aware of atiy 
limitation to this right of the master to indulge his ‘slaves, 
provided the indulgence do not violate any express provision 
ufaw, or offend against a just public policy. 

‘The case before us is not an allotment of specific articles, 
but an investment of the earnings of the slave, in a bond’pay- 
able to the master’s agent for the use of the slave, and the 
question is, whether this trust in the master, as thus admitted 
by him, is against public policy. 

A contract, void for such reason, is, where the toleration of 
it would work an injury or inconvenience to the public, and, 
testing the transaction by this definition, we do not perceive 
the ground upon which it shonld be set aside. As long as 
the master keeps the actual, as well as the legal control of 
the fund, it can no more endanger the public safety, than any 
other portion of his property. If the slave enjoy any part of 
it, it is as a gratuity from the master and not as a matter of 
right. The fact, that the slave is nominally the owner of it, 
is of no public concern. 

The alien enemy, not domiciled in the country, cannot sue in 
our courts and recover debts, because it is against public policy, 
and yet a trustee, competent to sue, nay recover upon a bill, 
payable to himself, for the use of an alien enemy. The Court, 
in the case referred to, Dombay v. Morehead, 6 Taunton, 332, 
says, it will not enquire what use the trustee proposes to make 
of the money. The status of the slave is not unlike that of 
the alien in social disabilities, and the same indulgence may be 
as safely extended to the master, in one case, as the trustee in 
the other. In the case of the master, there is less reason to 
enqtire into the nse that is to be made of it. For, whether 
he tike it to himself, or put it to the nse of the slave, the 
Court has the highest assurance (viz., the interest of the owner) 

that’idthing will be done to injure the slave, or the rights of 


the public. 
The case of Barker'v. Swain, 4 Jones’ Eq. 220, is dist*n- 
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guishable from the case before us. That was a case in which 
a bill..was filed by one who possessed a sum of money. belong- 
ing to.a slave, calling upon the owner of the slave, and a per- 
son who was the creditor of the slave, for the property which 
had been sold to produce the fund, to interplead and settle to 
whom it belonged. It appeared the slave had been going at 
large and hiring his own time, whereby he had been enabled 
to make the purchase from one of the defendants, of the pro- 
perty spoken of. The Court held that neither the master. nor 
the.creditor of the slave was entitled to the money, because 
it had sprung out of a violation of the law by.both. A vio- 
lation by the creditor, in trading with the slave without per- 
mission, and a violation by the master, in allowing the slave 
to go at large, having the control of his own time. The case 
before us, now, has no demerit of this sort. The slave, for 
aught that appears, was continually under the dominion of 
his master or his agent, and employed about his lawful com- 
mands. 

That he was in an eminent degree industrious and economi- 
cal, is apparent from, the large sum which he accumulated, 
and that he possessed a proper spirit of subordination, as well 
as a proper trust and confidence in his owner, is apparent 
from the disposition he makes of it. The history of the trans- 
action discloses, prominently, characteristics of the relation 
between master and slave, not unfrequently found upon well 
governed plantations—relations of mutual ggod will—of re- 
spectful and faithful service on the part of the slave, and of a 
watchful and just care of the slave’s comfort and happiness 
on the part of the master. This is accordant, in our view, 
with a just public policy—not detrimental to it. 

The duties and obligations belonging to the relation of master 
andslave, are mutual aad diverse. Among them, on the part of 
the master, is that of giving strength and moral health, and 
consequent permanence to the system itself, as a part of the 
foundation upon which rest our social affairs. This can only 
be done by carrying into the domestic government of slaves 
a principle of justice, administered in a spirit of benevolence. 
12 
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_ While industry, submission and obedience, are. required.on 
the one -hand, a provident attention. to. their. wants, and.the 
applicaticn of every lawful stimulus to brace, them, up.to a 
fulfilment of the duties of their station, are due on;the,other. 
Among the incentives to a virtuous and diligent course of,con- 
duct, stands prominent asystem of rewards, which, we confi- 
dently think, may be developed to any desired extent, without 
violating either the express law, or general policy. of the,coun- 
ay... 

» The recovery of the note does not seem to, us. toboamieet 
public policy. There has been no violation of our statute law 
in the transaction from which it originated. The parties,tait 
are.competent to contract, and have contracted, and we see no 
reason why it should not be recovered. The judgment below 
is reversed, and there must be a judgment here for the plaintiff. 


Per Curiam, - udgment reversed. 














8S. D. WATSON v. JAMES H. DAVIS. 


' uy 
In an action of assumpsit, where the plaintiff declared on a promise to pay 
the balance struck on an account rendered, it was Held that the account, 


gitgelf, was not competent evidence, and that, therefore, it was error.to al 
low the jury to jake.it out with them against the consent of the defendant. 


(The of Outlaw v. Hurdle, 1 Jones’ Rep. 150, which lays down the prin- 
dil, that the jury cannot be allowed to take with them, to their room, 


papers which have been received as competent, approved.) ed 


Aerion of assumpsit, tried before Drox, Judge, ata Special 
Term, July 1859, of Mecklenburg Superior Court. io, 

' The plaintiff’s counsel introduced a witness, who testified 
that-he was present: when the plaintiff presented the account, 
then before the Court, to the defendant; that the latter, .after 
examining the.account, said, that it was all correct, although 
larger than he.expected,and.that he would pay it, or arrange 
it with the plaintiff, The witness further, stated,  that,this 
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<onversation:took place at Kerr’s hotel; in the town of Olar- 
lotte,; on Monday morning of the October County Court.’ **’ 

The defendant then introduced a Mr. Taylor, who'stated, 
that the plaintiff and defendant came to hisstore, in Charlotté, 
on’ Monday evening of October County Court, and in tor 
versation about the said account, the defendant said some'of 
the charges, in the account, were extravagant, and he would 
not pay them. 

When the jury were about to retire, they asked Lent “et 
the Court to take the account with them to their room, which 
was objected to by the defendant’s counsel, but the Court 
permitted it, and the defendant’s counsel excepted. © 

The jury found a verdict for the plaintiff, and the anes 


ant appealed. 


Wilson, for the plaintiff. 
Boyden and Osborne, for the defendant. 


Pearson, ©. J. In thestatement of the case by his Honor, 
it is set out as “‘ an action of assumpsit on an open account!!!” 
There is in the books no such form of action. But to carry 
out the very liberal understanding, acted upon by the gentle- 
men of the bar in this State, for the purpose of allowing eases 

| to go off on the merits, and not on mere matter of form, this 
Court is to consider the declaration to have been framed ‘ac- 
cording to the evidence, so as to make the allegata, and also the 
form of action, correspond with the prodata, which is assumed 
as the guide. 

The account sent, as a part of the case, sets out “ dealings” 
by the plaintiff, as agent of the defendant, in carrying to the 
south and selling a number of slaves, to wit : charges for*tra- 
velling expenses; for board of slaves; for clothes ; for medi- 

* eaF bills paid, and for a draft paid in New Orleans, which isthe 
principal item of charge; with credits for the price of 
slaves sold; showing a balance of $2330,66. If the*de- 
fendant admitted this balance, and assumed to pay’ ‘it, 
assumpsit isthe proper action, based upon the expressipro- 
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mise. If there was no such admission and. assumpeit 
“upon account rendered,” then, the case is. one. of ungettled 
dealing between agent and principal, for which an “action 


“Of'account,” or a bill in Equity for an account; is the»proper 


temedy. So, we are to assume, that the action was upon a 


“special promise to pay the balance struck upon an account 
“rendered, to wit: $2330,66. For treating it as “an open ac- 


count,” there is no evidence as to any one item, and in that 
point of view, his Honor ought to have charged the jury that, 
the onus being on the plaintiff, it was not sufficient that the de- 


‘fendant, when the account was presented to him, said, “some 


of the charges are extravagant, and he would not pay them,” 


but to sustain’ the account for “ goods sold or delivered,” or 
for “services rendered,” or for “ money paid to his use,” proof 


“in respect to the several items was necessary. 


Accordingly, we find that the plaintiff rested his case on 
the testimony of a witness, who swore that he was present 
when the plaintiff presented the account to the defendant, and 
demanded payment of the apparent balance, and heard the 


‘defendant, after examining the account, say “ ¢¢ was all cor- 


rect, although larger than he expected, and he would pay it.” 


‘In opposition to this evidence, the defendant called Mr. Zay- 


lor, who swore that on the same day, the plaintiff and defend- 


“ant came into his store, and in speaking of the same account, 
' the defendant said to the plaintiff, “some of the charges are 
‘extravagant, and I will not pay them.” So, whether the plain- 


tiff could sustain his action or not depended on the question : 
were the jury satisfied that the defendant did assume to pay 
the apparent balance, as sworn to by the witness called by 
him, or was the matter left open upon objections, to some of 
the charges as sworn to by Mr. Taylor? Thus it will be seen 
that “the account,” drawn up by the plaintiff, upon this issue, 
was not competent evidence, and ought not to have been read’ 
to the jury, even in the presence of the Court, for, at most, it 
could only be referred to by the witness, to refresh his mem- 
ory in respect to the balance, which the defendant assumed 
to pay. It follows, that his Honor erred in matter of law, 
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when he permitted the jury, at the instance of: the: plaintiff, 
but'in-the face of the objection on the part of the defendant, 
to take the account to their room. For that paper was.not 
competent evidence, and could not have been read to the jury 
in'the presence of the Court. It-was made up by the plain- 
tiff; he did not pretend to be able to offer evidence in respect 
to the particular items, and could only sustain his action by 
proof'of'an express promise to pay the apparent balance... So, 
the point is, was it error to allow the jury to take to their 
room, ‘(the defendant ebjecting) a paper drawn up by. the 
plaintiff, which could not have been offered as evidence on 
the trial? This view of the case, makes it unnecessary to en- 
ter Wpon a consideration of the anthorities cited on the argu- 
ment ; Buller’s Nisi Prius, 308 ; Co. Lit. 541, where the ques 
tion is made to depend on matters of which profert may be 
required, as deeds, letters testamentory, and matters not un- 
der ‘seal, but which have been received by the Court as evi- 
deneeon the trial, for the account of the plaintiff was not 
competent evidence. 

Temay be well, however, to say, that we fully concur with 
what'is said in Outlaw v. Hurdle, 1 Jones’ Rep. 150... The 
jury ought to make up their verdict upon evidence offered to 
their senses, i. e., what they see and hear in the presence of 
theOourt, and should not be allowed to take papers, which 
have been received as competent evidence, into the jury room, 
80 as'to make a comparison of hand-writing, or draw .any 
other inference, which their imaginations may suggest; be- 
cause, the opposite party ought to have an opportunity, to 
reply to any suggestion of an inference contrary to what was 
madein open Court. There is error. Judgment reversed, and 
ventre de novo. 


Pur, Curiam, Judgment reversed. 











' W. ©. HEWIT v. ROBERT WOOTEN AND WM. "MASSEY" 


oi ee 
Where an action was brought against one for having sued opt a:weit 


:. We bothidered i in any other light than an action for a midlicious arfest; or 
oa gh A RNR ERNE RENIN ERIE COTE Bre suit must'be 
» shown. wet 4 


Tans was an action on THE cask, tried before Hearn, J J, > vat 
the last Spring Term of Cumberland Superior Court, 

The plaintiff declared : 

_Ast. For wrongfully and improperly suing out a writ ay alps 
the plaintiff, to recover a penalty, due by statute, not fare in 
existence. 

Qndly. For wrongfully and improperly setting the law i in 
motion against the plaintiff, whereby the said plaintiff, was 
held in duress, and for damages consequent thereon. 

It appeared that on the 4th of January, 1856, the defena- 
ants, Wooten and Massey, sued out a writ against the pli 

Land one Randolph, in a plea of debt of two thousand « dol- 
penalty, under act of Assembly, passed in 1791, for using 
afaro bank ; to their damage fifty dollars. 

By. virtue ‘of this writ, the sheriff arrested the plaintiff, ‘and 
in lieu of bail, took from him, by consent of defendants, 
Wooten and Massey, the sum of $1050—the suit for the  pen- 
alty is still pending. 

His Honor being of opinion that, until the determination of 
that suit, the present action would not lie, the plaintiff ‘submit- 
ted to a nonguit, and appealed. 


ee 


> 8B 


, ’ ‘Strange, for the plaintiff. Piste 
us iV. UcL. McKay, for the defendants. “a 


rer 


 ‘Bartre, J. In an‘action’ for a malicious arrest, or a mali- 
-_Gidus prosecution, it is essential that the termination ofthe 
' proteeditig’ should be proved; atid’ that the absence 
reasonable and’ probable canse should ‘be alleged ‘a6 welP as 
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proved. This is conceded by the counsel for. the plaintiff, 
but:he-contends that the present-is not a suit of that: kind,but 
isa special action on the case, for an abuse of the process of 
the law, in which it is not necessary to show the termination 
of the suit in which the process has been abused. In 
of this proposition, the counsel has referred to several cages, 
and among the rest, to the leading.one of Grainer_v.. dau, 
4 Bing. N. C. 212, (83 Eng. Com. Law Rep. 328). Insthat 
case, the plaintiff declared that he was the master and owner 
of & a vessel, which in September, 1836, he mortgaged to the 
defendant for the sum of £80, with a covenant for repayipent 
in September, 1837, and under a stipulation that, in the 
time; the plaintiff should retain the command of the vessel 
and prosecute voyages therein for his own profit; that the 
defendant, in order to compel the plaintiff, through duress, to 
give up the register of the vessel, without which he conld:not 
go to sea, before the money lent on mortgage became dite, 
threatened to arrest him for the amount, unless he immedi- 
ately paid it; that upon the plaintiff’s refusing to pay it, the 
the defendant, knowing he could not provide bail, arrégted 
him under a capias, endorsed to levy £95 17s. 6d., and kept 
him imprisoned until, by duress, he was compelled to give up 
the ship’s register, which the defendant then unlawful 
tained, whereby he lost the benefit of four voyages fre 
don to Caen. After the plaintiff had proved the facts, | 
in*his declaration, it was objected that he could not re 
because he had not shown that the suit, commenced by ‘the 
defendant, had been terminated. Tinpaiz, ©. J., said, that 
the answer to this objection was, that the action was for an 
abuse of the process of the law, by applying it to extort pro- 
perty from the plaintiff, and not an action for a malicious ar- 
rest, or malicious prosecution. The learned J _ 
draws the distinction between the two kinds of action 
‘In the case.of a malicious arrest, the sheriff, at least, de i in- 
structed to pursue the exigency of the writ; here, the direc- 
tions given, to compel the. plaintiff to, yield. up,.the, register, 
-were no part:of the duty,enjoined by the writ. If the course 
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of a similar transaction, the plaintiff ’s remedy:is by amaction’ 
on the case, applicable to such new and special circumstances; 
and. his’ complaint being that the process of the law has been 
abused, to effect an object not within the scope of the pro- 
cess, it is immaterial whether the suit, which that process 
commenced, has been determined or not, or whether or notit 
was founded on reasonable and probable cause.” Bosanguer, 
J., said: “This is not an action for a malicious arrest or pros- 
ecutidn, or for maliciously doing that which the law allows 
to be done ; the process was enforced for an ulterior purpose; 
to obtain property, by duress, to which the defendant had.-no 
right... The action is not for maliciously putting» process*in 
force, but for maliciously abusing the process of the court.” 
Parx and Vavenan, J. J., expressed themselves to the same 
effect. 

If it appeared that the present defendant sued out the writ, 
mentioned in the bill of exceptions, against the present plain- 
tiff, for the purpose of extorting money from him by reason 
of his. arrest, then, the case would be within the principle 
sanctioned by the court of common pleas, in the case above re- 
ferred to, of Grainer v. Hill, but such does not seem to have 
been the fact. There is not the slightest proof that the. de- 
fendants,gave the sheriff any instructions, not enjoined by the 
exigency of the writ which he had in his hands. It is trie, 
that after the he had arrested the plaintiff, he took from him, 
with the consent of the defendant, a certain sum of money,in 
lieu of bail; but it does not appear that the money was paid 
over to the defendants, or that they were in any manner ben- 
efitted. by it. On the contrary, it is rather to be inferred that: 
the sheriff took the money for the ease of the plaintiff;and 
so far.as we are informed, has kept it merely as a security fer 
the plaintiff’s appearance, instead of bail. We think, there- 
fore, that the present case is plainly distinguishable from that. 
of Grainer v. Hill, and the others, of the like kind, to whieh: 
the plaintiff’s counsel referred, and that it cannot be consid- 
ered.in any other. light than that of an action for a malicious. 
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. TOBIAS KESTLER AND G. LYERLY v. JOHN H. VERBLE. i», 


Where one owned a tract of land, whereon there was a mill, and afterwards 
sold a‘part of the Jand, including the mill, it was #Held that an easement in 
the,lands reserved, passed to the purchaser, entitling him to flood them to 
the same extent as they were at the time of his purchasing the mill; and~ 
in a suit against the purchaser for overflowing the reserved land, it-.was 
Held further, that it devolved upon the plaintiff to show that the dam had 
pc ned since raised. 


Tau. was a petition filed ay the plaintiffs in the County 
Court of Rowan, against the defendant, for overflowing plain* 
tiffs’ land, by water thrown back by a mill-dam, and +having’ 
come up by appeal to the Superior Court, was tried a 
Hearn; J., at Fall Term, 1859. 

‘The plaintiffs proved that the land owned by them, and the’ 
lands‘owned by the defendant, were all owned by one Thomas’ 
E..Brown in 1850, and for some time previously thereto ; that 
a stream of water ran through the entire tract ; and that theré 
were; at and prior to 1850, on said tract, two mill-dams atid’ 
twormills, on the said stream, both of which mills were run 
ningj occupied and used, at the time of the sale to the de 
fendant, hereinafter mentioned ; that in 1850, said Brown sold’ 
the land, whereon the lower mill was and is situated, inelné* 
ingthe milly to defendant, and subsequently sold the*uf 
part ‘of the tract, including the mill, toone Smith, under wh 
plaintiffs claim. The defendant: has the older deed ‘from 
Brown: « It was farther proved that, at and prior'to the éale 
to defendant in 1850, 'the ‘water was ponded: back, to*some: 
considerable extent, by the lowér dam, ‘upon the lartd-nbw 
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owned by plaintiffs. There was conflicting evidence.»aé to 
whether the lower dam had been raised, or not, since the sale 
im, 1850; the witnesses, for the plaintiffs, swearing thatthe 
water was ponded back further on the plaintiffs’ land, than: it 
was in. 1850, and that the dam had, in their opinion, been 
raised, and that its ends had been extended back further,on 
the-shore ; while the witnesses for the defendant, swore that 
the water was no higher than it was when the defendant pur- 
chased the land in 1850; that from their observation; the 
dam. had not been raised ; that the extensions of each end of 
the dam did not raise the water higher, but they were render- 
ed necessary by the earth’s being washed away by freshets:at 
these places, and that the extensions were on intnates. 
The presiding Judge charged the jury: 

Ist. That the defendant had a right to keep his afi of 
the samie capavity, as it was at the time he purchased, .and 
if he had not ponded the water further back on the’plain- 
tiffs’ land by raisirg the dam, or enlarging it at the ends, than 
it was ponded at the date of the purchase, the — coud 
not recover. ra 

Qndly. That if the defendant had raised his dam, or in- 
creased it at one or both ends, so as to pond the water back 
further on the plaintiffs’ land than the dam ponded it, at the 
time of his purchase, then, the plaintiffs would be entitled to 
recover. The counsel for the plaintiffs then prayed the in- 
struction, that if it were established, that the plaintiffs’ land 
was overflowed by back-water, from the defendant’s mill-dam, 
it was then incumbent on the defendant to show that the wa- 
ter was backed up to the same extent on plaintiffs’ land, by 
the dam, before defendant bought from Brown. The Judge 
declined giving the instruction in this form, bat submitted 
the ease to the jury on the instructions previously” given. 
‘Plaintiffs’ counsel excepted. 

Verdict for the defendant. Judgment and appeal. 


« Fleming, forthe plaintiffs.) ©; so. 
Boyden and Osborne, for the defendant. © 
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o Mawty, J. It seems'entirely clear to us, upon the saleof 
the parcel of land, including the lower mill, to the defendant, 
Verble, that'an easement in the lands, reserved by Brown, 
passed by implication to defendant, to the extent, at any rate, 
held by the Judge below. The defendant purchased, as‘an 
appurtenant to his mill, the right to keep the water-powerin 
‘the condition it then was, for the purpose of propelling “his 
machinery. And the subsequent sale of the residue of his 
land,including the other mill, by Brown, passed the estate'to 
the ‘purchasers, Kestler and Lyerly, encumbered with ‘this 
easement. Brown could not disencumber it, nor can his 
vendees do it without the concurrence of Verble. The in- 
structions to the jury are based upon this view of the: _ 
and are, in our opinion, entirely correct. 

The only ground for a complaint to rest upon is, the! as- 
sumption that Verble’s dam had been elevated, and the water 
_ paised higher upon the land of the plaintiffs, than it was ac- 
eustomed to stand prior to defendant’s purchase. ‘This was 
‘the gist of the action, and we take it, the burthen of ams 
it, was upon the complainants. 

‘« The instractions asked for, were, therefore, Properly réfes- 
fod There is no error. 


; Per CurraM, Judgment affirmed. 








"RUFUS BARRINGER, Adm'r, v. SAMUEL G. BOYDEN. 


‘Where money was paid by a surety to the plaintiffin an execution, om an 
"9 understanding that the judgment was to be assigned toa third person, for 
- the benefit of the surety, and such assignment was subsequently made, it 

was Held that this was not a payment of the judgment, but that it might 


be enforced against the principal, in the name of the plaintiff, for the bene- 
fit of the sureties. 


Some Facts to revive a judgment, tried before yore J., at 
the last Term of theGuperior Court of Rowan. 
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The sct. fa. was brought first in Rowan County Court, at 
the instance of D. W. Hunnicutt and the administrator of 
one Holshouser, who had been the sureties of the defendant, 
Boyden, and was brought to the Superior Court by appéal ; 
it recited the judgment against the three correctly. A fi. fa. 
had issued and been returned nudla bona ; a ca. sa. had also 
issued against Boyden, on which he took the benefit of the 
act for the relief of insolvent debtors. The execution dockét 
of Rowan County Court, showed this entry opposite to the 
statement of the execution in this case, “ January 18th, 1851, 
for value received, I assign this judgment to Archibald Hit 
nieutt.” Signed, A. W. Brandon. 

It was shown by Jas. E. Kerr, esq., clerk of the county’ totife 
of “Rowan, that at the time this assignment was made, the 
plaintiff in the judgment, Col. Brandon, and the two sureties, 
came to him and told him, that the sureties had paid or set- 
tled with the plaintiff, and they wished to have the matter so 
fixed on the docket, as to keep the judgment alive for tle 
benefit of the sureties. He did not recollect when it was said 
this arrangement was made, but his impression was, é¢ wae 
then. He saw no money paid. 

The Judge charged the jury : “~s 

First. If it was understood at the time the plaintiff recefv- 
ed the money from the sureties, that it was a payment, the 
plaintiff was not entitled to recover. 

Secondly. If there was no understanding at all, at the time 
the plaintiff received the money from the sureties, then it was 
a payment, and the plaintiff would not be entitled to recover. 

Thirdly. Tf, at the time when the plaintiff received the 
money from the sureties, it was understood that an assignment 
was to be made, in order to keep the judgment in force, and 
alive, for the benefit of the sureties, and the assignment Was 

then, or subsequently made, in pursuance of such understatid- 

ing, then such receipt of the money, on the part of the plain- 
tiff, was not a payment, and the plaintiff would be; enti- 
tled to their verdict. Defendant excepted. a 
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, Yerdict,and judgment for the plaintiff, appeal by the, de- 
fendant. 7 on 


, Fleming, for the plaintiff. 
~” Boyden, for the defendant. 
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“Manty, J. The right of a surety to keep alive a judgment, 
which he has paid, by having an assignment made to a stran- 
ger, for his benefit, is unquestionable. When he advances 
the money, he has a clear equity (if he desire it) to be subro- 
gated to the rights of the creditor, and to use the creditor's 
judgment for the purpose of coercing payment against the 
principal. 

Whether money advanced, in snch way, be an extinguish- 
ment, or a purchase, seems to be a question of intention. If 
it be paid, and nothing be said or done to show a conttary 
intendment, an extinguishment will be presumed ; but if an 
assignment be made to one, not a party, so as to show a pur- 

pose to keep it alive, it is sufficient. That a party defendant 
furnishes the money, and that the assignment is made on a 
‘day, subsequent to the advancement of the money, can make 
no differencé, provided it was intended, at the time it was 
advanced, as a purchase and not as a payment. 

The money furnished to pay the judgment was from a 
surety, but it is affirmed as a fact by the verdict of the jary, 

_that it was not intended to extinguish the judgment, but to 
purchase it. There was no release or satisfaction entered of 
record, or otherwise declared, but an assignment to an indif- 
ferent person, for the use of the purchaser. 

There is no authority or reason against the revival of the 
judgment upon this state of facts. The instruction of the 
Judge below, based upon it, is entirely correct, and the jndg. 
ment is, therefore, affirmed. See Hodges v. " Armstrong, 8 
Dev. Rep. 253; Hanner v. Douglass, 4 Jones’ Eq. 262. 


Pre Overt, Judgment affirmed. 











STATE v. WILLIS, a slave. nae 
An entry, at night, through a chimney, into a log cabin, m which the prose? 
cutrix dwelt, and stealing goods therein, will constitute burglary, although 
the chimney, made of logs and sticks, may be in a state of decay, and not 
more than five and a half feet high. (Pzarson, C. J., dissentiente.) 


Tuts was an indictment for surcLary, tried before MAnty} 
J., at the Fall Term, 1859, of Chowan Superior Court. 

On the trial it appeared that a cabin, the dwelling-house of one 
Judy Ross, was entered on the night of the 8th of April, 1859, 
and her meat, consisting of several pieces of bacon, forcibly 
taken from her. The entry was effected by getting on, and 
going down the chimney, which appeared to be a structure of 

or sticks of wood, raised to the height of a man’s head, 

(five feet and a half high,) and covered over at the top with 

boards, to prevent the rain from falling in and putting out 

the fire. The boards were removed by the defendant, and 

his entry then made bydescending the chimney into the fire 

em It was also in evidence, that the chimney had partial- 
ly rotted down, and was in a ruinous condition. 

“The defendant’s counsel took the ground, that the entering 
of the house through an aperture as above described, was not 
burglary ; but his Honor held the contrary, and so instructed 
the jury. Defendant’s counsel excepted. ; 

‘ Verdict, finding the defendant guilty. Judgment and ap- 


+ 


“ Attorney General, for the State. 
wes. A. Moore and Jordan, for the defendant. 


Badin; 3. Duan Sdainind- ts bi the teaiadall 
-entefing the dwelling-house of another, in the night time, with 
intetit to commit a felony therein ;” Areh. Or. Pl. 251 ; 4 BI. 
Com. 224 ; 3 Inst. 63. babe. pesca ak webb t oe en 
be hr the breaki 7 it was held 

that if-a man entered the dwelling-house by 
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an open door, in the night, and stole goods therein, it was suf- 
ficient to constitute burglary ; see Oro. Car. 65, 265 ; Crompt. 
32a; 27 Assise 38. But ft soon Set nies ihe ecttled law, 
that an entry by an open door or window, or any hole in the 
wall or roof of the house, was not @ burglarious entry ; 1 
Hiale’s Pl. Cr. 552; Kel. 67—70. Lord Hace says, that “it 
was held by Manwoon, Chief Baron, that if a thief goes down. 
a chimney tosteal, this is a breaking and entering; Crompt. fol. 
32.b; and hereunto agrees Mr. Dalton, p. 253 ;” 1 Hale’s Pl. 
Cr,,.ubi. supra. . The reason of this, he says, seems to be that 
the chimney is as much shut as the nature of the thing williad- 
mit. . All the elementary writers of any note, from that day 
down to the present, lay down the law in the same way, and 
assign the same reason for it; see 1 Hawk. Pl. Cr. Book, Leh. 
1%,p. 131; 2 East’s Pl. Or, 485; 3 Chit. Crim. Law,1106 ; 
2 Rus. on.Cr. 3; 4 Bl. Com. 226; Roscoe’s Or. Ev, 2565 Ar- 
ehibald’s Or. Pl. 258 a; Wharton’s Cr. Law, 4543, Thesame 
rule in the year 1821, received the sanction of all the Judges, 
in England ; see Rex v. Brice, Russ and Ryan Or. Cas,:450. 
The prisoner was convicted of Burglary, for entering, in-the 
night time, the chimney of a dwelling-house, with an intent 
to steal goods ia the house. He was detected and apprehend- 
ed.,before he had come down the chimney, lower thamia 
place just above the mantle piece, and the question, whether 
he had broken and entered the house, was reserved for the 
opinion of all the Judges. Ten of them, including the:three 
chiefs, held the conviction to be right, and the other twedie- 
sented, only because they thought that the prisoner could not 
be said to have broken and entered the dwelling until he was 
below the chimney piece. From this, we must necessarily 
infer that, had he descended below it, these two Judges would 
have concurred in the propriety off the conviction. .So;;in 
this State, it has been held that an entry by achimuey is.aburg- 
larious breaking ;, State v. Boon,.13 Ire: Rep. 246. In-all 
this:long and strong array of great authorities, not a word is 
wih ai te hgh on oe coat of tn seer Ta 
seems. tea majority of the Court, that any attempt to s 











distinction between the different kinds of chimneys, will be 
attéfided with great difficulty, and lead te much uncertainty 
and confusion. Where will the dividing line be drawn? - If 
the entry through a chimney in a certain state of decay, and 
only five feet and a half high, is not a burglarious one, inhow 
much better condition and how much higher must it be, be- 
fore the law will recognise it as a protection against nocturnal 
invaders? This is a question more easily to be asked, than 
to be successfully answered. We are unwilling to undertake 
the task of answering it, and are content to hold that. the 
chimney, as described in the bill of exceptions, was such an 
one as could not be entered by a thief in the night time, with- 
out committing the crime of burglary. 


Pearson, ©. J., dissentiente. It is settled, that to enter a 
dwelling-house, by coming down the chimney, is a burglari- 
aus breaking. But I cannot concur in the conclusion, that 
the opening, used in this instance, for the passage of smoke, 
comes within the application of the principle. It is trae, the 
structure is called a chimney in the statement of the case, but 
a desription is given of it, so as to present the question, is it 
a chimney, within the meaning of the law, in reference to 
burglary? It is also true, that this, like many other ques- 
tions of law, is attended with difficulty ; but it seems to me, 
that the mode resorted to for its solution, is not the true one: 
If, to enter a chimney, five feet and half high, be not burgla- 
ry, how much higher must it be ten, fifteen, or twenty feet ? 
A good rule works both ways. If, to enter a chimney five 
and a half feet high, be burglary, how much lower may it 
be #—four, three, or two feet? 

Upon a consideration of the reason of the law, in respect to 
chimneys, and calling im aid the analogies furnished by the 
casegon other points, although no case is found on the point 
now before us, my conclusion is, that the opening or struc- 
ture, or chimney, cali it what you please, must be such a one 
as may reasonably be relied on for protection against felonies ; 
which is a question to be decided by the Court, upon the facts 
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ofeach case, like ordinary diligence, probable cause, reason- 
able*time, &c. 

“Phe law, making it burglary to enter by a chimney, is found. 
et’on this reason: the purpose of a chimney, requires that it 
should be left open, and its construction is usually such,.that 
more’effort and daring is necessary to enter in that way, than 
to’foree a door or hoist a Window. From the cases, this prin- 
ciple may be deduced in respect to burglary: the law will 
not protect, by capital punishment, when the owner of a 
dwelling-house is negligent, or omits to take reasonable cate, 
e. g., if the door be shut, but is left unfastened ; State v. King, 
9 Tre. Rep. 463. So, if the door of a smoke-honse, within the 
eurtilege, be locked, but the key is left in it—so, if a window 
is left partly open, say, two inches, but not enough to admit 
a man, and he raises it higher and enters, it is not a burglari- 
ous breaking ; ex v. Smith, 1 Moody, 178. So, if the open- 
ing has no sash in it, or the sash is partly gone from decay or 
otherwise, and one enters through it; because it is the folly 
of the owner to allow his house to be in this unprotected eon- 
dition ; 1 Hale, 552. 

The purpose of a chimney requirgs that it should be open, 
but, as I apprehend, ih order to bring it within the principle, 
the strneture must be such a one as may reasonably be relied 
on for protection ; for, if it be partly rotted down, so as to be 
no higher than a man’s head, and as easy to enter as a win- 
dow with the sash out, it must stand on the same footing. 
The old cases which established the doctrine that an entry by 
coming down the chimney, is a burglarious breaking, wete de- 
cided with much hesitation, because the hole was open, and 
although a description of the chimney is not given in anyiof 
them, still it is clearly to be inferred, the entrance in that 
mode was difficult, and that circumstance was taken to counter- 
balance the fact of its being open. In Rex v. Brice, Russ & 
Ryan Cr. Cas. 450, it is evident that the chimney was a high 
one, for it had to be cleaned by a sweep, and the prisoner, who 
was a chimney-sweep, had been employed to glean it a few 
days before the night he was apprehended, in the attempt to 

13 








Koonce v. Wallace. 





come down through it. In the case now before us,.the top 
part of the chimney, a funnel, had rotted off, and, but.for, the 
few loose boards that were laid over it, to keep out the rain, 
(upon which no stress is laid) a smart dog could easily hae 
jumped in and stolen the lady’s meat, and if one or twomore 
rounds had been off, an enterprising old sow could have per- 
formed the same feat! I cannot bring my mind to the con- 
viction, that to enter through such a hole, constitutes ;the 
crime of burglary, nor am I satisfied, by calling this structure 
achimney, and relieving myself from the difficulty of distin- 
ishing between the different kinds of chimneys by saying 
“a chimney is a chimney;” for that seems to me to be 
sticking in the letter, which we are admonished not to dy, 
even in the construction of statutes, by the maxim, “gus ha 
ret in litera heret in cortice, and of course it should not,be 
done in making the application of a principle of the common 
law, which rests on “the reason of the thing.” 


Pre Curiam, Judgment affirmed. 








FRANCIS D. KOONCE v. LOUISA WALLACE. 


Where, at the time of a marriage, the female was under the age of fourteen, 
and the parties continued to live together as man and wife, after she reach- 
ed that age, it was Held that there is nothing in the statute, Rev. Code, ch. 
69, sec, 14, to abrogate the rule of common law, that such living together 
as man and wife, after the age of consent, amounted to confirmation of 
“the marriage. 


” ¢ Tare was a motion to grant letters: of adminiaiwesione on the 
estate of James G. Wallace, deceased, made before the Supe- 
rier Court of Onslow, at its leat. pring, Bemion, Gammmpencs 24 


presiding. 
The facts of the case are as follows: In Febraary, 1858, 
James G..Wa being then under twenty-one yeam.ofage, 
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but over sixteen, was married to Caroline 

der fourteen years. She became fourteen in June, 1858, and 
lived with Wallace as his wife, until’ September the 93K} 
1858, when he died, being still under twenty-one.  Thé*par 
ties lived together as man and wife, and strictly 

each other as such, from the marriage in February, 1856, "tn 
til'the death of the husband in September of the same"yéat. 
At'December Term of Onslow County Court, Caroline Wal: 
lace, widow of James Wallace, applied for letters of ‘adwiiné 
istration on his estate; when the defendant in this’ ease; the 
mother of the intestate, and also his highest creditor, opposed 
the motion, alleging that no marriage had taken placebé- 
tween her son and the applicant, inasmuch as the applicant 
was under fourteen years of age when married. The County 
Court granted the letters of administration to the applicant; 
and from this judgment there was an appeal to the Superior 
Court, when the applicant, Caroline, relinquished to Franéis 
D. Koonce, her right to administer, and that Court 


ly granted him letters of administration; and from this judg. 
ment, defendant appealed to this Court. 


MoRae and E. G. Haywood, for plaintiff. 
Green and Humphrey, for defendant. 


Pearson, 0. J. It is enacted, Rev. Code, ch. 69, see: 24) 
““Bemales under the age of fourteen and males under the 


age of sixteen years, shall be éncapable of contracting mar- 
nage” : 


A marriage is duly solewnized in all respects save that the 
-femate is a few months under the age of fourteen; the parties 
lived together as man and wife, until she arrives at that: | 
and afterwards com@iiie'vo to live together, until the death of 
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«At common law, fourteen in males and twelve in females, 
was the age of consent, and if one or both of the parties, at the 
date of the celebration of the marriage, were under the requi- 
site age, such marriage was imperfect, by reason of the fact 
that the parties were incapable of contracting marriage, but 
it-beeame perfect and was confirmed if the parties, after.at- 
taining the requisite age, assented to it-by continuing to eo- 
habit together as man and wife. In other words, the mar- 
riage, was. not void, but was only imperfect or voidable for 
the want of capacity, but could be made perfect or be con- 
firmed by the consent of the parties, implied from subsequent 
cohabitation as man and wife; on the same principle. by 
which it was held, that the contract of one. under the age of 
twenty-one, in respect of eran except for necessaries, 
although impertect and voidable because of a supposed want 


' of eapacity, may be confirmed and made perfect by assent, 


after attaining the age of twenty-one. Indeed, the applica- 
tion of this principle, is especially called for in regard to the 
eontraet of marriage, from its peeuliar nature and consequen- 
ces; Coke Lit. 33a; ibid 79a; note 43; 1 Bl. Com. 486... Sach 
was the settled rnle of law in regard to incapacity to contract, 
for the want of age, previous to the statutory enactment above 
recited; and in the opinion of this Court, the only effect. of 
the statute, was to make sixteen instead of fourteen years in 
respect to males, and fourteen instead of twelve years in re- 
spect to females, the ages at which the parties, respectively, 
were capable of making a perfect marriage, leaving the rule 
of the common law unaltered in all other respects ; for, ag,is 
said by Bishop in his treatise on “marriage and divorce,” 
see. 192: “The common law rule of fourteen in males and 
twelve in females, as the age of consent, was derived from the 
eivil.and canon law. It originated in the warm climate,of 
Italy, and it has been thought not entirely suited to..mere 
northern latitudes. In some of the United States it.has-been 
altered by statute, and the age of consent, fixed ane ne 
ods,of life.” eae u 
"hie constrection of the ntatatpissupporied by ‘<theventon.of 
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the thing,” foro ground of public policy’ can be conceived 
of"making it expedient to deprive the parties of the common 
law'right to confirm by subsequent consent and cohabitation 
av"man and wife, a marriage solemnized in due form of law, 
although imperfect, becanse both or one of the parties, were 
incapable for want of age, of making a perfect marriage, 
whereby, notwithstanding such confirmation by assent and 
cohabitation, they should be subjected to indictment for liv- 
ing together in fornication, and their issue should be deemed 
bastards. And, as we conceive, the correctness of this con- 
struction is put beyond the reach of doubt or question, by’a 
comparison with other sections of the same statute, to wit,=- 
sec. 9, “all marriages contracted after,” &c., “between per 
sons nearer of kin than first cousins, shall be void ;” sec. T— 
‘all marriages since,” &e., “between a white person and 4 
freé negro, or free person of color, to the third generation, 
shall be void.” Sec. 8. “No minister of the gospel or justice 
of the peace shall marry a white person with an Indian, ne- 
gro or free person of color to the third generation, knowing 
them to be so, upon pain of forfeiting,” &c. Thus in the 
statute, some marriages are made vod, and, in respect to oth- 
ers, it is enacted, that the parties shall be incapable of con- 
tracting marriages. Why this change of expression, if the 
same idea was intended to be expressed? Taking into con- 
sideration the law as it was before settled, there is no rule of 
construction which would justify the Court in giving the same 
meaning and effect, to modes of expression so different and 
such a construction would shoek common sense. 

On the argument, Gathings v. Williams, 5 Ired. Rep. 487; 
was cited, and the counsel relied on this passage in the opin- 
ion: “ Where the marriage is between persons, one of whom 
has no capacity to contract marriage at all, as where there is 
a want of age or understanding, or a prior marriage still sub- 
sisting, the marriage is void, absolutely, and from the begin- 
ning.” Tn that case, there was a prior marriage étill subsist- 
ing, and the point presented was the effect of a second mar- 
riagesso what dropped from the Court in regard to a want of 
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age’ or understanding,’ was an obiter dictum. There isen 
mafked distinction. It may well be, that’a second marriage, 
while the first is still subsisting, is void and incapable of con- 
firmation, because it is so utterly denounced by the law, asto 
subject the party marrying a second time, to capital punish- 
ment as a felon, but a mere want of age or understanding fests 
en a different footing entirely. 

Crump v. Morgan, 3 Ired. Eq. 91, was also cited. That 
was a case where the marriage was duly solemnized, but the 
woman was a lunatic at the time, and at no time afterwards 
was.in the possession of her faculties, “so as to be capuble.of 
judging of her rights or intevests or of making or confirm- 
img a contract.” So the very learned disquisition on the ques- 
tion, whether 7f she had been restored to sound mind, the mar- 
riage was such an one as could have been confirmed by ‘her 
subsequent assent and cohabitation, was extrajudicial, and in 
regard to it “the doctors differ,” for Bishop in his learned 
treatise, sections 188, 189, 190, inclines to the opinion in his 
eomments on that case, that such a marriage could be con- 
firmed, and calls attention to the fact that the passage in 
“Paynter on marriage,” relied on in Crump v. Morgan, was 
misapprehended, for the author had reference to marriages 
void for the want of due solemnity, as where the party offieia- 
ting was not a minister of the gospel, or where there was the 
impédiment of a former pre-existing marriage, and he estab- 
lishes by the authorities cited, sections 122 and 123, that mar- 
tiages under fraud, terror or duress, though generally spoken 
of in the books as void, are in effect, only voidable, and may 
be confirmed by subsequent assent and voluntary cohabita- 
tion as man and wife. However this may be, we thinkvit ; 
clear, that the statute unde tion, 
the principle of the common law in respect to marriages 
where both of the parties, or one of them, are under thé age 
of consent; and althongh the marriage is imperfect for the 
“want of capacity, it may be confirmedy and Recaeeatein 
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 statute-is only to-change the age of consent so as to make ft 
po ae ang mona sae latitude. There is no error. « 


" Pee Contam, Judgment affirmed. 
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Doe on the demise of WM. SAFRET v. JOHN HARTMAN. 


Where a deed called for a stone, and in the designated course, pointers, cor- 
responding in age with the deed, were found around a spot, (no stone be- 
ing there) and a marked line of trees was also found, corresponding in age 
with the deed, and corresponding with the next course, called for, and 
Jeading from the spot, so designated by the pointers, it was Held that the 
deed should be construed as if it read, “a stone marked as a corner by 
pointers,” and such point was to be gone to, irrespective of distance. 

Where the first line, running from an admitted beginning corner, is establish- 
ed, and there is a line of marked trees corresponding in age with the deed, 
and with the course called for, running to the third corner, which is estab- 
lished, the second corner may be fixed by reversing the second line, and 
the point of intersection of the latter line with the former, will be adopted 
irrespective of course and distance. 

(Harry v. Graham, 1 Dev. and Bat. Rep. 80, cited and approved; Reid v. 

* Shenck, 3 Dev. Rep. 65, noticed and distinguished from this case.) 


Action of EyEcTMENT, tried before Baitry, J., at the last 
Spring Term of Rowan Superior Court. 

The lessor of the plaintiff and defendant, both claimed title 
under George M. Hartman; the former, by a deed to James 
Bean, dated 5th of ebraney, 1850, and by a deed from Bean 
tohim, dated in 1852; the latter, by a deed, dated in 1845. 
The land, in controversy, is contained in the paralelogram,: 
B,-©,1, J; the plaintiff claiming that within the diagram, 
B, J, H, FE, D, B, and the defendant that within the figare, 
A, O, I, L. It was admitted, that according to course. and 
distance, the disputed part is within the calls of the deed of 
the plaintiff’s lessor. It was also admitted, that according to 
course and distance, the disputed part is not covered by the 
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calls of the defendant’s deed, but the defendant insisted that 
he had.a right to run beyond the distance called fory--vizw 
to O and I, which he claimed as corners actually made, when 
the land was conveyed to him by George M. Hartman. ‘The 
description, in the defeffant’s deed, is as follows: “ Begin- 
ning at a post-oak, one of the old corners, (A) thence south 





“ 
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with Smith’s line 145 poles, to a stone, and a ——, a new cor- 
ner, (claimed to be at C,) thence east 110 poles, to a stone, 
(claimed to be at I,) thence north, with the old line, 145 we 
to a white-oak, (L,) thence to the beginning.” 

George M. Hartman intending to divide the land omnis 
between his two sons, John and Alexander, procured a sar- 
veyor, one.Crosby, to run off the two tracts, and went with 
him on the premises for that purpose. Several of the lines.of 
the old tract were run, and the line was then run from I to,Q, 
and marked plainly by the grantor, George. No witness,tes- 
tified as to the starting of the surveying party from the point 
I, but it was proved that there were, immediately. after»the 
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survey,,and are-at this. time, several loose stones.at that pointy 
oneabont the. size of a man’s head, and: pointers around it, 
and the line corresponding in age, with the deed. aforesaid) 
marked up to.these stones. A witness testified, that he+fell 
in, with the party as they were running the marked line IQ) 
when about a third of it was run; that he kept with theme 
the end of it; that G. M. Hartman proceeded to mark the 
line as far as it extended, and atthe end of it, marked a blaek- 
oak as a corner; that after it was finished, the surveyor made 
a calculation, and informed the parties, that this line, I, C, 
would not divide the land equally, but would give John more 
than Alexander; to which the father replied, that the land 
was poor, and that they, the grantees, were brothers, and if 
they said so, he would make the deed according to the sur- 
vey, as just made; to which they (John and Alexander) both 
assented, and the deed to John was made that evening after 
the parties returned to the house of the grantor; the deed to 
Alexander was not made to him at all, but at his reqnest, and 
for his benefit, was subsequently made to Bean, the bargainor 
of the plaintiff’s lessor. After the conveyance to John, and 
before that to Bean, it was proved that George M. Hartman 
recogtiised the line marked C, I, as the true boundary, and 
offered the land for sale according to it. It was also proved, 

that James Bean, while he owned the land, now claimed by 
the plaintiff ’s lessor, fenced nearly up to that line, and the 
defendant did the same, leaving a narrow lane between them. 
It-is admitted that no stone can be found at C, but that there 
is-@-black-oak there, marked, as if for a corner to defendant's 
tract, with pointers around; and that these marks agree-in 
date with defendant’s deed. 

The plaintiff’s counsel contended, that there was nothing 
in the deed to the defendant, that authorised him to elaim te 
the-line O, I, to the, disregard of course and ene ow 
called on the Court so to instruct the jury. “ 

‘The Gourt declined: giving the instruction prayed for, bat 
charged the jury, that if there was a corner, actually made-at 
I, for the purpose of having the deed made according to it, 
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and.another, actually made at C, for the same purpose, and 
the evidence satisfied them of these facts, they ought to find 
their verdict for the defendant, and in arriving at these faets, 
the existence of pointers around these points, and a marked 
line,.corresponding in age with the deed to defendant, from 
the,one to the other, were circumstances to be considered» by 
them. 

The jury found for the defendant. Judgment. Appeal 
by plaintiff. 





Fleming, for the plaintiff. 
Jones, for the defendant. 


Pearson, O. J. Every deed must speak for itself; anda 
defective description cannot be aided by parol evidence ;-al- 
though, in fitting the thing to the description, for the purpose 
of identifying the subject, such evidence is not only admissible, 


but necessary. 

In respect to “ marked trees,” a departure from this rule, to 
a limited extent, has been admitted, and is acted upon in 
numberless cases ; so as to allow a defective description to be 
aided and added to, by an implication, based on the known 
practice of surveyors in making corners. For instance, a call 
“south 145 poles to a black-oak, thence east 110 poles, &e.,” 
is. vague and uncertain in respect to the black-oak. Weknow 
from the deed, that it is a corner, for at it the course changes, 
but what black-oak is it? Unless it stand at the end of «he 
distance, no description is given, and so far as the deed speaks, 
it:may be this, that or another, black-oak. But surveyors: dl- 
ways mark “corner trees” in a particular manner; three 
chops:on the “ coming” and three on the “ leaving line,” and 
if. black-oak is found marked as a corner, corresponding 
with the two lines, and corresponding with the date of»the 
deed, that fact, has the effect of aiding the description, and 
adding to it, by implication, so as to make it read “a black- 
oak, marked as a corner,” which makes the description per- 
feet, and establishes the black-oak for a corner, controlling 
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both-course and distance. Surveyors also, ‘mark line trées”"in 
#*particnlar manner, two chops on a side line treé; and two 
ehops* coming and leaving on a “ fore and aft tree;” and "al- 
thoagh we do not decide that a line, so marked, correspond- 
ing with the date of the deed, except in ancient deeds and 
patents, is of itself sufficient to control course and distante, 
unless it is called for in the deed; yet, it is clear, that suéh’a 
line, if found, may aid in fixing a corner, which has been re- 
moved, or destroyed ; for the marks, so made, on growing 
trees, according to the custom of surveyors, cannot afterwards 
be put there or counterfeited, and are treated as facts, in some 
degree, incorporated into the deed, so as to make a part of 
the description, by implication, and are thus distinguished from 
mere parol evidence, resting on “the slippery memory of 
man.” So, that where the first line, ranning from an admit- 
ted beginning corner, is established, and there is such @ line 
of'marked trees corresponding in age, and with the eourse 
called for, running to the third corner, which is alsé establish- 
ed; the second corner may be fixed by reversing the ‘seeond 
line, to wit, the line so marked, and the point of intersection 
with the first line is considered to be the corner, although’the 
distance in the first line may be thereby elongated or short- 
ened. This is assumed to be settled law in Harry v. Graham, 
1 Dev. and Bat. Rep. 80. It was decided in that case, that 'a 
posterior line could not be reversed, in order, by its intersee- 
tion with a prior line, to show the corner, unless such poste- 
rior line was certain, because, to do so, would be to extend 
the distance of the prior, by the cowrse of the posterior line, 
the chance of mistake resting on the one or the other be- 
ing equal, it was deemed proper to follow the order in which 
the survey wasmade. But the Court say: “ So, if even upon 
such calls, as this deed contains, a dine of marked trees»was 
found, by tracing the line back from the post-oak, correspond- 
ing with the survey of the three hundred-acre patent, that 
might-carry the other line to the point of intersection, beeatse 
it-would prove an actwal survey, and be the evidence of _ per- 
manent, natural objects; to:show where the black-oak onee 
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actually stood, which, wherever it stood, would» be the ter 
minus, and control the distance mentioned in the deed.” " ™ 

The same consideration, based on the practice of surveyors, 
andthe nature of marks made on growing trees, by whiéli 
the:fact of a tree being found marked as a corner, is allowed 
to‘aid the description in a deed, by adding to it, the words 
‘marked as a corner,” applies to a case, where trees are found 
marked “ as pointers ;” for it is the practice of surveyors, and 
@ part of their art, to mark a point as a corner in a particular 
manner, to wit, by blazing three trees, so as to point to the 
centre spot as the corner, which, from their office, are called 
“ pointers,” and the blazes so made on growing trees, are just 
as permanent, count age as well, and are as hard afterwards*to 
be put there or counterfeited, as the chops on a corner tree, 
and are consequently, equally entitled to be treated as facts, 
incorporated into the deed, so as to make a part of the de- 
seription, and aid by adding to it the words, “ marked asa 
corner by ‘pointers.” For instance, a call “ south 145 poles, 
toa stone, thence east 110 poles, &c.,” is vague and uncer- 
tain in respect to the stone; but if the trees are found mark: 
ed as “ pointers,” corresponding with the date of the deed; 
and especially, if there be also an established line, coming to 
the point indicated, and a line of marked trees corresponding 
in age, and with the course, leaving the point; these facts 
have the effect of aiding the description, and adding to it, by 
implication, so as to make it read a stone, “ marked as a cor- 
ner by pointers,” which makes the description perfect. 

It was objected on the argument, that according to this 
mode of reasoning, a stake, as well as a loose stone, might, by 
the aid of pointers and marked line trees, be fixed as a corner; 
so as to control course and distance, which, as was contended, 
would be in conflict with Reid v. Shenck, 3 Dev. Rep. 65, 
where a stake is held to be an “imaginary point.” It is true; 
in that case, it is held, that where course and distance are 
given, calling for “a stake,” it is ordinarily intended'by the 
parties, and should be understood merely to designaté: aw 
“imaginary point,” but it is there conceded, that’ stakés may — 
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bereal boundaries, and we see.no reason why ite characters, 
aswell, as that of a loose stone, may not: be fixed as areal 
henndary by a description, calling for it as a corner, designa- 
ted.by means of pointers, although this part of the desenip- 
tion rests on. implication ; for, in etd v. Shenck, the dandyin 
dispute, was a lot in a town, where there were no trees mark- 
ed, either as corners, pointers, or line trees, and the question 
rested on monuments of boundary of a different kind, in re- 
spect to which, there was nothing to aid, by implication, the 
description in the deed. Ifa rock or a stone pillar, be called 
for as a corner, and there are no pointers or marked line trees 
to.aid the description by implication, that case decides, there 
must be some other description given in the deed, so as. to 
identify the particular rock or stone pillar, as a rock * by, the 
side of a branch,” or with the letter “ C,” for instance, anark- 
_ed.on the face of it, or a stone pillar, with a certain .inserip- 
tion, like those erected to mark the boundary between, the 
United States and Mexico, and the difference between monu- 
ments of boundary of that kind, and these marked.on grow- 
ing trees, is relied on to distinguish that case from “ the se- 
ries of cages,” cited by the learned Judge who paseldall 5 in 
the Court below. 

In our case, we have an admitted corner to begin at, . an 
established line to fix the corner trees, marked as “ pointers,” 
and line trees leading off to fix the second course, which line 
ut marked trees, go to another point, where there are. also 
trees, marked as pointers, in an established line of the origin- 
al,tract, and we concur with his Honor, that according-tothe 
adjudications of our courts, these facts are competent and 
suffieient to fix the corners, so as to control the distance. men- 
tiened in the deed. 

»We have not relied on the fact, that the call is for a “ om 
and.a- (a blank) a new corner ;” this tact, certainly doesnot 





weaken, our. conclusion, and, we think, tends to support» it, 
taken: in.connection..with the additional fact,. that.a:blecksoak: 
stande.at the point, marked asa corner, corresponding in age 
with-the-coming and-leaving.lines;. for the descriptiomehows 
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that.there was something else at the point, and it is probable, 
the draftsman being uncertain as to the kind of tree on-whieh 
the corner marks were made, left it blank for fear of a mis- 
take ; but at all events, the description shows that a new:cor- 
ner. was then and there made, and agrees that far with the 
faet, that a black-oak was, then and there found, marked asa 
corner ; so, that there is, at least, no inconsistency between 
the description, in the deed, and the facts dehors. 


Per Cora, Judgment affirmed. 





STATE v. HENRY SIZEMORE. 


What is time to cool between the occurring of a legal provocation, atid the in- 
flicting of a mortal blow, is a question of law and it is error to leave it to 


be passed on by the jury. . 
It is.not necessary that a blow, in order to amount to legal provocation, should 

_be one that endangered the life of the slayer. 

A hypothesis, as to the motives of the accused in striking a fatal blow, sub- 
mitted to the jury by the Court without sufficient evidence to justify it, is 
error. : 
Iypicrment for the murper of one Nimrod Elliott, tried be- 

fore Bamry, J., at the Fall Term, 1859, of McDowell rere ’ 

or Court, 

The evidence was, that J. L. Alred, Henry Alred, John 
Grice and others, were working in a pit for gold, and that the 
prisoner and the deceased, both intoxicated, came to where 
they were, bringing with thema jug of spirituous liquor; that 
the party shortly after the arrival of the two, (Elliott, amd 
Sizemore,) all engaged in scuffling and throwing clods of dirt 
at-each other, which seemed to be in the way of amusementy 
and without anger; that the prisoner then said to J. L. Alredy 
“the first. thing you know you will get a d—d whipping,” te 
which.the deceased replied, “you will not whip John:heres” 
that the prisoner, the, deceased, and the witnesses, drank.of 
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the spirits, and seemed to be friendly; that the deceased then. 
said,-the prisoner had come by to whip John Alred for 
swearing to a lie against him, to which the prisoner said that 
wes-ailie, for that he, the deceased, had said it, and the two 
disputed about this for some time; that the prisoner thet 
rabbed his fist in the face ot the deceased, and chucked him 
under the chin, on which, the deceased said, “ifthe prisoner 
struck him he would whip him;” that, thereupon, the prison- 
er jerked off the hat of the deceased, slapped it in his face, 
put both hands against him and pushed him, on which the 
deceased told the prisoner that “he said he could whip John 
Alred, and that Alred should whip him if he wanted todo 
so.” It was further in evidence that J. Alred told them to 
leave, for that he wanted no fuss, and went into the pit; that 
the prisoner said to John Alred, “if you take it up and will 
come out, I will give you a whipping;” upon which, J. Al- 
red.told him again to leave, and an altercation ensued: be- 
tween J. L. Alred and the prisoner, which proceeded till: Al- 
red threw an old axe at the prisoner, which struck him in the 
stomach ; that the prisoner then told Alred he ought not to 
have thrown the axe at him, for the deceased had told the lie; 
that the prisoner then took up the axe which was taken away 
from him by Henry Alred, when he jumped back for his gun, 
which he got hold of, when the witness, J. L. Alred; ran out 
of the pit with a shovel in his hands; that John Grice then 
took the gun from the prisoner, and the deceased took the 
shovel from Alred, and said, “have no fuss;” that Grice then 
told John Alred to go down into the pit, and he would make 
them leave, which Alred did; that Grice then told the pris- 
oner to leave, and that the latter had his hand upon his stom- 
ach, and was complaining and crying, and said that John 
onght not to have hit him with the axe; that the prisoner took 
up his gun and shot-pouch, and said, “ Nimrod Elliott, if-you 
follow: me, I will put a ball through you;” that he was -~walk- 
ing backwards with his gun held towards the deceased;-when 
this was said; that after he had gone backwards about-thity 
feet, the deceased threw a shovel at the prisoner, when the 








latter immediately fired and gave the mortal wound. Elliott 
died very shortly after receiving the wound, and the prisonér 
ran off, but was soon apprehended, when “ he said he had killed 
the dd dog, and had always wanted to, for he ‘had thrown 
up’stealing to him.” , 

One of the witnesses swore that from the time the prisoner 
was struck with the axe by Alred, till the deceased was shot, 
was about five or six minutes. 

Another witness, Grice, stated that “it all occurred in as 
short a time as could have been.” 

The Court charged the jury that if, at the time the prison- 
er shot, he was smarting under the blow, he had received from 
the axe, and there had not been time to cool, that this would 
be, in law, a legal provocation, provided the deeeased was 
aiding and abetting John Alred in throwing the axe. 

2ndly. That if, at the time he was walking backwards with 
his gun in his hands, the deceased threw the shovel at him, 
which endangered his life, and in consequence of it, he shot 
the deceased, it would be a case of manslanghter, as the 
counsel contended ; but that if they should be satisfied he had 
determined to kill, and used the expression, “if you follow 
me, L will shoot you,” to induce the deceased to follow, and 
he killed him, it would be a case of murder. 

The defendant’s counsel excepted to these instructions for 
error. 

Phe jury found the defendant guilty of murder, and sen- 
tence being pronounced, the defendant appealed. 


Attorney General, for the State. 
No counsel appeared for the defendant in this Court. 


Pearson, C. J. There is error im the instructions given to 
the: jury : 

1. * If, at the time the prisoner shot, he was smarting ti- 
derthe blow he had received from the axe, and there had not 
veen time to cool, this would -be, in law, a legal ‘provocation, 
&e!’» Whatistime to'cool, is a question for the Court; and’ 
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his Honor ought to have instructed the jury, whether, accord+ 
ingto the facts of the case, there was, or was not, in contem- 
plation of law, time for the passions to cool; consequently it 
was error to leave that question to be passed on by the jury: 

2. “If, at the time he was walking backwards, with his gun 
in his hands, the deceased threw the shovel at him, which en- 
dangered his life, and in consequence of it, he shot the de- 
ceased, it would be a case of manslaughter.” According to 
the doctrine of homicide, it is not necessary that the life of 
the party should be endangered by the assault or blow, in 
order to mitigate the killing, and make the offense manslaugh- 
ter. The mitigation is allowed, not because of the danger in 
which the party is put, but because the furor brevis is pre- 
sumed to be excited by a legal provocation, and the law im- 
putes the killing to sudden passion, and not to malice pre- 
pense. 

3. “If the jury should be satisfied that the prisoner had de- 
termined to kill, and used the expression, “ If you follow me, 
I'll shoot you,” to induce the deceased to follow, it would be a 
case of murder.” 

After a careftl examination of the testimony, we are una- 
ble to see any evidence to support this view of the casej'and 
it was error to submit it to the jury. The prisoner had been 
struck a violent blow with an axe, and was in the act of start+ 
ing off, going backwards for fear of being struck ; the deceas- 
ed had the shovel; the prisoner said, “if you follow me, [ll 
shoot you,” the deeeased then threw the shovel at him, and 
he fired the gun. Can there be any ground to support the 
inference, that the prisoner gave this warning deceitfully, and 
for the purpose of inducing the deceased to follow him? We 
think not, and although the words used by the prisoner after 
the killing, tended to show malice prepense, it did not tend'to 
support this view of the case.. We think his Honor ought 
to. have instructed the jury, that if the evidence was believed, 
the killing was manslaughter ; unless they were satisfied, that 
the prisoner had formed a determination, beforehand, to kill 
the deceased, and sought this occasion to effect his purpose, 

14 





IN THE SUPREME: COURT. 





Darden v. Cowper. 





and if so, it was murder ; and, it would have been proper, in 
reference to what the prisoner said after the act, to call atten- 
tion to the difference between threats, deliberately made, be- 
forehand, and words used afterwards in a state of excitement. 


Per Curum, J udgment reversed and a venire de novo. 





ALFRED W. DARDEN and wife v. RICHARD COWPER, et al, Executors. 


Where one of two tenants of common of land, being in the sole possession, 
proceeded to clear all the arable land, and by a succession of crops, wore it 
out, and left no timber to repair fences, it was Held that these injuries were 
not such as the law would remedy, by an action on the case, in the nature 
of waste, but the proper mode of redress was by an action of account or 
a bill in equity for an account. 

Whether an action on the case, in the nature of waste, will lie, for one tenant 
in common against another, even where the injuries amount to destruction. 


Quere ? 


Tus was an action on the case, in the nature of an action 
of waste, brought by one tenant in common against another, 
and tried before Many, J., at Fall Term, 1859, of Hertford 
Superior Court. 

The defendant’s testator was in sole possession ; and it ap- 
peared that the lands, held in common, consisted of a tract of 
about five hundred acres, four hundred of which, were valua- 
ble for tillage, the residue, a swamp, with little or no timber, 
and of no value. Of the tillable land, when defendant’s tes- 
tator went into possession, two hundred and fifty acres were 
under fence and in cultivation ; the residue was in the prim- 
itive forest, and well covered with timber. The defendant’s 
testator, in his use of the lands, proceeded to cut down and 
clear up, and reduce to cultivation, the entire one hundred 
and fifty acres which he found in forest, not leaving timber 
on the lands for repairing fences, or for other necessary pur- 














poses ; and declared his purpose to be to wear it owt, and then 
remove his slaves to the south-west. He accordingly remov- 
ed, after having cultivated the land, every year, until it was 
exhansted. By the defendant’s use of the land, and especial- 
ly by his destruction of all the timber suitable for fencing, 
&c., it was proved that a permanent and irreparable injury 
had been done to the land, by depreciating the value of it, 
either for sale or for use. 

The Court was of opinion that injuries to the extent, and of 
the kind proved, permanent and irreparable in their nature, 
constituted waste, and would sustain an action by one ten- 
ant in common against another. 

Verdict for plaintiff. Judgment. Appeal by defendant. 


Barnes, for the plaintiff. 
Winston, Jr., for the defendant. 


Pearson, C. J. We do not concur in the opinion of his 
Honor, that the evidence established such an injury to the 
land and wrong on the part of the defendant, as will enable 
a tenant in commen to maintain an action on the case, in the 
nature of waste, against his cotenant. 

There is a marked distinction in respect of what constitutes 
waste, in the relation of a remainderman, or reversioner after 
an estate for life or years, and the particular tenant, and the 
relation of tenants in common who have each an estate of in- 
heritance in possession. 

If a tenant in common receives more than his share of the 
profits, by an cacessive use of the property, as by wearing out 
the land, or by an improper use of it, as by cutting down the 
timber and selling it, he cannot be treated as a tort feasor, 
but the remedy of the cotenant is by an action of account, or 
a bill in Equity for an account; Walling v. Borroughs, 8 
{red. Eq. 61. Even if he removes a part of the land,.as marl, 
an action on the case, in the nature of waste, will not lie, al- 
though the land is thereby permanently injured, and made of 
less value; Smith v. Sharpe, Bus. Rep. 91. 
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A tenant in common of personal property, cannot: bring 
trover against his cotenant, unless the thing is destroyed, 
either actually or in effect, as by removing it to parts un- 
known. On the same principle, a tenant in common of land, 
cannot bring an action for waste against his cotenant, or an 
action on the case in the nature of waste, which is a substi- 
tute for the action of waste, unless there be destruction, so 
that an action of account, or a bill in Equity for an account, 
would not be available, because nothing was received, where- 
of an account could be taken; for instance, where a tenant in 
common wilfully burns down the houses, or cuts down orna- 
mental shade trees. Indeed, a question may be made:— 
whether a tenant in common can, even for destruction, main- 
tain an action on the case in the nature of waste, for his right 
to bring an action of waste, is given by a different statute, 
than the one which gives the action to a'remainderman or re- 
versioner, and the remedy is not by the recovery of damages, 
but to compel partition, and in the allotment, to have the 
place wasted, assigned to the lot of the tenant who committed 
the waste; whereas, the remedy given to a remainderman or 
reversioner, is to recover the place wasted, and also damages 
for the injury to his fee simple estate. But we will not enter 
into this subject, because the point is not presented by the 
case under consideration, for there is no evidence of destruc- 
tion or irreparable injury, which could not be charged to the 
defendant in stating an account for what he had received over 
and above his share of the profits. It is true the case sets out 
“it was proved that a permanent and irreparable injury had 
been done to the land,” but this is explained by other parts 
of the case, and the amount of it is, that the defendant had 
cleared all of the tract of land, which was fit for cultivation, 
and had, by successive crops, worn it out, so as to leave no 
timber for fencing, and no soil on the land, whereby its 
value, either for sale or use, was much depreciated. Suppose 
all of this to be true, it is only an excessive or improper use 
of the land, whereby the defendant is liable to be charged 
in account for the larger amount of profits which he has, or 
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ought to have received; but it does not amount to what the 
law. understands to be destruction, or irreparable injury, which 
cannot be compensated for in money, for, at most, it would 
only subject the defendant to a charge for the full va)ue of 
the land, as if he had not made this excessive use of it, or to 
an extra charge for profits which he ought to have received 
by reason of such excessive use, supposing it to have been ex- 
cessive; for, under certain cireumstances, a “prudent propri- 
etor,” who owns a body of rich land, will clear every foot of 
it, and put it in cultivation and depend on getting rail timber 
and fire wood from the ridges, if it be in the mountain coun- 
try, or from the swamps, if it be in the low country. And it 
would be considered bad management, if an owner of river 
bottoms, in the western portion of our State, or of upland, ery 
enough for cultivation, in the eastern portion, should let it re- 
main uncleared merely for the sake of the wood ; at all events, 
clearing and cultivating it, would not be considered destruc- 
tion, or such an injury as could be deemed irreparable, and 
for which damages would not be ample compensation, provi- 
ded he was able to pay. 


Pre Contam, Judgment reversed and a venire de novo. 





E. D. McGINNIS v. COCHRAN HARRIS. °* 


Where a testator, after giving his estate to his wife for life, and then over, 
“proceeded: ‘In the event of my wife’s death, having and leaving an 
heir, provided it attains maturity, the above will is revoked, and my pro- 
perty is to be divided, by law, between my wife and heir or heirs,” it was 
Held that a child of his wife, by a second husband, could not take under 
‘the terms of the will 


ais was an action of REPLEVIN, submitted to Hxatn, J, at 
the last Fall Term é Cabarrus. pelipperier Court, on the follow- 
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Robert L. Cochran, late of the county of ‘Cabarrus, died in 
1853, leaving a last will and testament, which was admitted 
to probate at the October session of 1853, of Cabarrus County 
Court. The part of this will material, to be stated is as follows: 
after bequeathing to his wife all his estate, both real and per- 
sonal, for the term of her natural life, he proceeds: ‘In the 
event of my wife’s death, all my real and personal property 
to pass to my nephew and niece, William Brice and Martha 
L. Harris, either of whom dying without heirs, it passes to 
the other. I give to my niece, Martha L. Harris, one bed 
furnished, and a bureau. In the event of my wife’s having 
and leaving an heir, provided it attains maturity, the above 
will is revoked, and my property is to be divided, by Jaw, be- 
tween my wife and heir or heirs.” 

It was also agreed that the said Catharine, the widow, had 
no child by the testator; that in the year 1855, she intermar- 
ried with the plaintiff, Elijah D. McGinnis, who, after mar- 
riage, took possession of the slaves in controversy, as a part of 
the estate of Robert L. Cochran, deceased, and held them un- 
til they were taken from him by the defendant ; that the said 
Catharine died in June, 1858, leaving her husband and one 
ehitd, Virgil L. McGinnis, the other plaintiff, her surviving. 
That the defendant was the guardian of William Brice and 
and Martha L. Harris, and, as such, took possession of the 
slaves in controversy, in January, 1859, without the know- 
ledge or consent of the plaintiffs, in whose possession they 
were at the time of such caption. The value of the slaves 
was also agreed upon. If the Court shall be of opinion for 
the plaintiffs, judgment is to be rendered in their favor, for 
the penalty of the bond to be discharged upon the surrender 
of the slaves, and for the further sum of $320.00 damages, by 
reason of the taking and detention of said slaves, and costs; 
otherwise, judgment of nonsuit is to be rendered. The only 
question intended to be presented in the case is, as to the rights 
of the parties, to wit, whether the child of Catharine, by the 
second imarriage, or the nephew and niece are entitled un- 
der the will above recited. The judgment of the Court be- 
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low upon this case, was in favor of the defendant; and 2 
this judgment plaintiffs appealed. 


Fowle, Osborne and Wilson, for plaintiffs. 
Boyden, for defendant. 


Barriz, J. In the will, which is made a part of the 
case agreed, the testator, after devising and bequeathing to 
his wife for life, all his estate, real and personal, adds the fol- 
lowing clauses: “In the event of my wife’s death, all my 
real and personal property to pass to my nephew and niece, 
William Brice and Martha L. Harris, either of whom dying 
without heirs, it passes to the other. I give my niece, Mar- 
tha L. Harris, one bed furnished, and a bureau. In the event 
of my wife’s having and leaving an heir, provided it attains 
maturity,the above will is revoked, and my property is to be 
divided, by law, between my wife and heir or heirs.” The 
question presented by the case agreed, is whether in the 
events, which happened, the slaves for which the suit was 
brought, passed under the will, as part of the testator’s pro- 
perty, to the child which his wife had by her second husband, 
and we are clearly of the opinion that they did not. Besides, 
the great improbability of the testator’s having an intention 
to provide for the child which another husband might have 
by his wife, to the exclusion of his own nephew and niece, 
we think the fair grammatical construction of the will, is op- 
posed to the claim of the plaintiffs. The use of the indefinite 
article “an” as applied to the heir of the wife, is restricted 
by the subsequent use, in the same sentence, of the personal 
pronoun “my” in connection with the words “ wife and heir 
or heirs,” in the division of the testator’s property. If I use 
the expression, “my wife and children,” or “my wife and 
heir or heirs,” I certainly cannot be understood to mean “ my 
wife” and “another man’s children or heirs.” The case of 
Evans v. King, 3 Jones’ Eq. 387, is plainly distinguishabie 
from this; because, in that case, there was nothing to limit.the 
signification of the indefinite pronoun “any” in the deed 
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which created a trust in favor of the wife of the grantor and 
his daughter, “and any child or children that the aforesaid.E. 
L. H. (the wife) may hereafter have.” The Court said “it is 
certainly unusual for a man to convey property with an in- 
tent to provide for a child that his wife may have by another 
husband; but he may do so if he chooses, and the fact that it 
is unusual, will not, of itself, justify a Court in departing from 
the ordinary meaning of the terms used in the deed. There 
is nothing whatever, in the deed to qualify or explain the 
words “and any child or children that the aforesaid Elizabeth 
L. Holmes may hereafter have.” Had there been anything 
in the instrument to afford such qualification or explanation, 
the Court would undoubtedly have availed itself of it for the 
purpose of avoiding a construction leading to such an unusn- 
al and unnatural result. See Good v. Harris, 2 Ired. Eq. 
Rep. 630. 


Per Curiam, Judgment affirmed. 





MARTIN TOWE @ the use of G. W. BROOKS, assignee, v. WILLIAM 
FELTON, Adm’r. 


One joint principal has no equity to be subrogated to the rights of a judg- 
ment creditor, as against his associate; so that satisfaction made by him can 
not be regarded otherwise than as a payment. 


Tus was a sorreE Facts tried before Sacnprrs, J., at Spring 
Term, 1859, of Perquimons Superior Court. 

The following are the facts of the case: The assignor, 
Martin Towe, at November Term, 1856, of the Court of Pleas 
and Quarter Sessions, for Perquimons county, obtained judg- 
ment by default final, against James L. Ball and the defend- 
ant, William Felton, as administrator of one Thomas B. Long, 
upon a parnership debt due by Long and Ball. Upon 
this, execation issued, and was returned “nothing to be 
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found,” as to said Felton, as administrator, and a levy was 
made upon the property of James L. Ball. A venditioni 
exponas, with a fi. fa. clause, was issued from August 
Term 1857, against said Ball and Felton, as administra- 
tor. The sheriff did not make sale of the property of Ball 
levied upon, but by agreement, Ball was permitted to sell it, 
and place the proceeds in the hands of the sheriff, who there- 
with satisfied the execution, and endorsed it “satisfied in full.” 
Subsequently to this, and previous to the return of the exe- 
ention into Court, the plaintiff therein assigned the same for 
value to George W. Brooks, in trust for James L. Ball, 
whereupon, the sheriff, at the instance, and by direction of 
the counsel of the plaintiff in the execution, erased the en- 
dorsement above recited, and returned the execution into 
Court, “forborne by the plaintiff.” A seire factas then issu- 
ed at the instance of Towe to charge the defendant, Felton, de 
bonis propriis, for the payment of one half the judgment ren- 
dered against Ball and said defendant as administrator of T. 
B. Long. 

The defendant pleaded “nz tiel record” and “ payment.” 
His Honor held that there was no such record, and if such 
record were shawn, the facts set forth constituted a payment 
and satisfaction. From this judgment the plaintiff appealed 
to this Court. 


’m. A. Moore, for plaintiff. 
Jordan, for defendant. 


Manty, J. The point upon which the case turns, is deci- 
ded in that of JZinton v. Odenheimer, 4 Jones’ Eq. Rep. 406. 

By a reference to the facts there stated, it will be fonnd 
that it presents the case of a payment by a copartner, of a judg- 
ment against the firm, and an attempt to enforce its collection 
against the bail of the other partners, and the case is put up- 
on the point, whether payment, under such circumstances, 
does not extinguish the judgment. It is there decided that it 
did, and that the judgment could not be kept alive by the in- 
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tervention of an assignment. The case now before us, rests 
on the same ground, and must be decided in the same way. 

One joint principal or one co-surety, as against anoth- 
er, has no equity to be subrogated to the rights of the jndg- 
ment creditor. This equity subsists only in favor of a sure- 
ty against his principal. A joint principal, or a co-surety has 
an equitable right to contribution, but he haswo such right to 
the use of the creditor’s judgment to force collection of. the 
whole. The creditor may regard all as principals, (except so 
far as he is restrained by statute,) and collect the whole ont of 
any one, but it would be iniquitous to confer upon the associ- 
ate debtor the same power. 
_ We, therefore, hold that a payment, made by one who is a 
principal obligor, or by one copartner of a partnership debt, 
as simply a payment. 

The ruling of the Court below, to this effect, is correct, and 
the judgment is affirmed. 


Per Curiam, Judgment affirmed. 


J. I. McMILLAN, Adm'r. v. ELIZABETH DAVIS AND H. H. ROBIN- 
SON. 


Where a judgment, bearing a certain date, was signed by one justice, and at the 

foot of the judgment there was a grant of an appeal, bearing no date, but 
‘signed by a different justice, it was Held that this afforded no ground for pre 
suming that the judgment and appeal were parts of different transactions, 
and at different times. 

Where an appeal from a justice's judgment bad pended tor several terms in 
the County Court, before a motion to dismiss, for irregularity in taking the 
appeal, was made, and had afterwards pended several terms in the Superior 
Court before the like motion was made, it was Held to have been such an 
acquiescence as waived the irregularity, and that the motion was properly 
refused. 
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Tuis was a motion to dismiss an appeal, heard before Cap- 
WELL, J., at the last Fall Term, of Bladen Superior Court. 
The suit was commenced before a justice upon a note; and 
the judgment of the justice is in the following words: | 
“The plaintiff produces a note for the sum of sixty dollars. 
The defendant pleads a set off, which is allowed. Judgment 
against the plaintiff for costs. Given under my hand and 
seal, April 13th, 1857.” (Signed,) W.T. Jessup, J. P. [sead.] 
At the foot of this judgment is added : 
Appeal by the plaintiff to the County Court craved, and 
granted upon the security of Jas. Baker. (Signed,) 
Witness, W. D. McNeill, J. P. Jas. Baker. 
In the County Court, there were three continuances of the 
cause, and at the fourth term, the defendants moved to dis- 
iniss the appeal, beeanse the justice did not note on the judg- 
ment the application for time to appeal. The motion was dis- 
allowed, and defendants appealed to the Superior Court. In 
that Court, after the eanse had pended for three terms, the 
motion to dismiss the appeal, for the same defect, was 
made, but was over-ruled by the Court. His Honor holding 
that the motion could not be sustained, beeause not taken in 
apt time, and because the act, in such cases, is only directory 
to the justice. From this judgment, defendants appealed to 
this Court. 


Baker, for the plaintiff. 
No counsel appeared in this Court for the defendants. 


Manty, J. The provision, in our law, for an appeal from 
a justice’s judgment, when the dissatisfied party is not pre- 
pared at the trial with sureties, (Rev. Code, ch. 62, sec. 26,) 
seems to be for the proteetion, solely, of the party desiring the 
appeal. The noting of the prayer for an appeal, and allow- 
ance of time to put in the requisite security, and the conse- 
quent suspension of final proceedings upon the judgment, for 
that time, can have no other operation. Without that, there 
would be nothing to hinder the successful party from resort- 
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ing immediately to process, which might compel satisfaction 
of the judgment. The failure to make.a note of the prayer 
for an appeal, cannot, therefore, by any possibility, work an 
injury to the opposite party, and the objection, from that 
quarter, should be of no avail. 

Supposing the appeal to have been asked for, as we are 
authorised to do, from the fact, that it was granted, (upon the 
principle that all things are presumed to be done rightly un- 
til the contrary appear,) the omission to make a memoran- 
dum of it would be mere official laches, which ought not to — 
vitiate the appeal, or prejudice the rights of the parties. The 
requirement is merely directory to the justice, and intended 
to obviate certain possible difficulties, and does not, in any 
way, affect the rights of the parties in respect to the appeal. 
This seems to have been one of the views, which the Court 
below took of the matter, and which influenced its judgment. 

Whatever may be said of the foregoirg, which we suppose, 
at any rate, will be considered debatable matter, there are 
two grounds upon which we think the judgment of the Court 
below may safely stand. 

First: It does not appear that the appeal was taken after 
time allowed to put in sureties, under the provision of the 
statute, or that it was taken otherwise than such appeals nsu- 
ally are, upon and after the announcement of the judgment, 
with no greater interval of time than may be well allowed, 
according to the course of business, for the convenience of the 
parties. There is nothing tending to show, the appeal wasat 
a different time from the granting of the judgment, except 
that the same justice, that entered the judgment, did not at- 
test the appeal. There is nothing in the statute, requiring 
the justice to be the same; and the fact of: itself, is by,.no 
means sufficient to rebut the presumption, that all. things are 
done in order, and according to law, until the contrary ap- 
pear. 

At the foot of the judgment, rendered on the 13th of April, 
1857, it is added: “ Appeal, by the plaintiff, to the County 
Court craved, and granted upon the security of James Baker, 
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&c.,” with no date; from which, the inference is reasonable, 
that it was done at the same time—that the judgment and grant 
of appeal were parts of the same transaction. 

Secondly: If it could be otherwise inferred, the lapse of 
time between the filing of the appeal and the motion to dis- 
miss, in the County Court, (four terms of the court-having in- 
tervened) was a waiver of the informality. Putting in secu- 
rity at the proper time, or indeed, putting it in at all, is not 
necessary to give jurisdiction to the appellate court. The 
omission of the justice to require a strict compliance with the 
law, would be an official misprision, that the appellee might 
complain of, and which he might have had corrected by mo- 
tion upon the filing of the appeal, but he may waive it, and 
if he make no motion, but go on to the fourth term, prepar- 
ing for trial, it will be considered as waived. 

The same may be said of the case in the Superior Conrt. 
After it was in that Court, two years elapsed and three con- 
tinuances were effected, before the motion was made to dis- 
miss. 

It was too late to move a peremptory dismission, on account 
of the original defect in the appeal ; Wadlace v. Corbitt, 4 Ire. 
Rep. 45; Arrington v. Smith, Ibid. 59. 

The cases in which it has been held that acquiescence or 
lapse of time would not-prevent a dismission for defect in the 
appeal, will be found to turn upon the position, that the ap- 
pellate court got no jurisdiction by the attempted appeal ; 
Hicks v. Gilliam, 4 Dev. Rep. 217; Shuford v. Cunningham, 
8 Ire. Rep. 460. 

We think there was no error in the judgment of the Supe- 
rior Court for Bladen, refusing to dismiss, and this opinion 
will be certified to that Court, with directions to proceed with 
the cause according to law. 


Per Curiam, Judgment aflirmed. 
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SARAH J. DUNTON v. JESSE L. DOXEY et al. 


Where claims, subject td a single justice's jurisdiction, are placed in the hands 
of a constable for collection, and he gives an accountable receipt therefor. 
the presumption is, that they are committed to him as an officer, unless 
the contrary appear. 

Where a claim against a non-resident of the State, but subject to a siagle jus- 
tice’s jurisdiction, was put into a constable’s hands for collection, and he 
collected the money, it was Held that a failure to pay over such money, on 
demand, was a breach of his official bond. . 


Tuts was an action of Debt upon a constable’s bond, tried 
before Manty, J., at Fall Term, 1859, of Currituck Superior 
Court. 

The bond contained the usual conditions, and was exeen- 
ted by Jesse L. Doxey, as principal, and the other defendants 
as sureties, at February Term, 1857, of Currituck County 


Court. 

On the 28th of March following, the defendant, Doxey, 
gave the following receipt: 

“ Received of Sarah Dunton three noteson David Dunton’s 
and Alexander Dunton’s estates. 

Ist. A note for the sum of $39,90, with interest from March 
the 7th, 1855. 

Qndly. A note for the sum of $34,59, with interest from the 
18th of August, 1852. 

8rdly. A note for the sum of $36,00, with interest from the 
20th of May, 1849. The above notes are put into my hands 
to be collected or returned. This March the 28th, 1857.” 
(Signed,) Jesse L. Doxey. 

The evidence was, that Doxey collected all the claims thus 
put into his hands, and that the money was demanded of him 
within the official year, but no part paid, the constable reply- 
ing to the demand, that he had no money, and that his offi- 
cial bond made it as secure as he could make it. 

It was also in proof, that one of the debtors lived, at the 
date of this receipt, and continued to live through the official 
year, out of the State. 
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Defendants’ counsel contended, that relator could not re- 
cover upon the bond, as to any of the claims put into the con- 
stable’s hands, because they were not received officially, su 
as to charge the sureties, there being no addition to the con- 
stable’s name in the receipt; and especially, was this the case, 
as to the claim against , who resided out of the county, 
in the State of Virginia. 

But the Court was of opinion, that upon the proofs, and the 
fact of the defendant’s acting as a constable, there was a pre- 
sumption, that the claims were received by the constable, in 
his official capacity, and that the relator might recover all the 
claims upon the breach alleged of collection and non-pay- 
ment on demand, as well that against the non-resident as the 
other two. 

There was a verdict accordingly. Judgment. Appeal by 
defendants. 


Jordan, for the plaintiff. 
Johnson and /lines, for the defendants. 


Manty, J. We perceive no error in the judgment of ‘the 
Court below. 

Where claims, subject to the jurisdiction of a single justice, 
are placed in the hands of a constable for collection, and he 
gives an accountable receipt for them, the presumption is, 
they are committed to him as an officer, and he is accounta- 
ble as an officer, unless it appear that he received them in 
some other capacity. It would have added no force to this 
presumption, if, as is most usual, the officer had added to his 
name the usual initial letter of his office. 

The other branch of the exception, that the ofticer 
was not officially charged with the collection of the note 
against the non-resident debtor, is likewise untenable. Al- 
though not at liberty to go beyond the limits of his county, 
and not responsible, of course, for failure to do so, yet if the 
debtor be in his county, so that he may collect, and the claim 
is of an amount and nature, subject to be collected by a war- 
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rant. before a justice, the constable is officially bound to col- 
lect, and is in the same way responsible for the money when 
collected. 

There is a class of cases, in which it seems to be establish- 
ed, as a principle, that the constable is not chargeable in his 
official capacity, tor claims, to collect which, were out of the 
jurisdiction of a justice, either on account of the amount, or 
character of the demand, such claims could not be collected 
by him through any official action, and it could not, therefore, 
be in the contemplation of the obligors to the bond, the sure- 
ties, to become responsible for misconduct in regard te such 
matters. But with respect to all claims of an amount and na- 
ture to be collected through a justices judgment, and which 
might be collected within the limits of the county, for which 
the constable is appointed, it would be different. 

It is not a question of domicil, but is a question, whether 
the officer, acting within the sphere of his official duty, as 
prescribed by law, and exercising the proper degree of dili- 
gence, might have collected. The cases to which we refer, 
are Blythe v. Outland. 11 Ired. Rep. 134, and others there 
cited, whieh, we think, were deeided on eorrect grounds, 
and are entirely consistent with the ruling of the case now 
before us. 

The case of Dade v. Morrvs, 3 Murph. Rep. 146, to which 
our attention has been directed, turned upon the peculiar but 
erroneous conditions of the bond, which were for the perform- 
ance of the constable’s duties within a particular district of 
the county; and there was no breach alleged, or if alleged, 
proved, within that district. It, therefore, stands upon a dif- 
ferent ground from the one now under consideration. 


Per Curiam, Judgment affirmed. 
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H. M. SHAW vw. THOMAS J. ETHERIDGE. 


Where there was a ditch, which drained the lands of two proprietors, respec- 
tively, and the owner of the lower tract so obstructed the ditch, as to in- 
jure the other party’s crop by the ponding of the water, it was Held that 

, an action of trespass, on the case, was the proper remedy. 

Where a Judge gave the jury instructions, not material to any point in the 
controversy, it was Held no ground for a venire de novo, whether they 
were correct or not. 


Tuis. was an action ON THE oAsE, tried before Man y, J., at 
the last Fall Term of Pasquotank Superior Court. 

It appeared that defendant conveyed to plaintiff a parcel 
of land in November, 1853, being a portion only of a larger 
tract, which he owned at that time. 

It further appeared in evidence, that the part sold, was the 
upper part, and drained, naturally, throngh a portion of the 
land reserved by the defendant, and could only be drained in 
that way, except at great expense. 

It also appeared, that a ditch had been dug along the course 
of this natural drainage to aid in condneting off, the water, 
and this ditch, the defendant commenced in 1851, and finish- 
ed in the early part of the fall, before the sale to the plaintiff. 

The ditch was common to both parcels of land, (the part 
sold and the part reserved,) and when finished, there ‘was 
placed in it some logs; and among them, a hollow log, with 
a stop or plug in it. The ditch, without the removal of the 
plug, afforded a very imperfect drainage, through the logs, 
but. with the plug removed, would serve as a drain to both 
parcels, and especially to plaintiff’s. 

At the date of the sale, the ditch was finished, with the 
stop removable, at pleasure, as above stated, and this stop 
was only a few feet from the deviding line between the par- 
ties on the defendant’s side. 

The plaintiff took possession of the land, in the winter of 
1853, and attempted, the next season, to cultivate a crop on 
the land, which the ditch was intended to drain; but the de- 
fendant, in the spring of that season, by throwing in clay and 
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other material, rendered the obstruction so complete, and the 
use of the plug so impracticable, that a considerable portion 
of the plaintiff’s crop was damaged by the water. 

The defendant’s counsel contended, generally, that no right 
to drain through the ditch passed, or was conveyed by the 
sale and deed to plaintiff; especially, in the condition in 
which the ditch then was, and that he had a right to close 
it up. 

The Court was of opinion with the plaintiff upon his right 
to drain through the ditch, and instructed the jury, if it was 
rendered less serviceable, as a drain to plaintiff’s cultivated 
land, by the additional obstructions thrown in by defendant, 
plaintiff would have a right of action. 

The Court was furthermore of opinion, that in case of a 
common diteh, with a stop or lock in it, (asa plug in a hollow 
log) each proprietor would have a right to use the stop, no 
matter on which side of the line it might be, and so instruct- 
ed the jury. Defendant excepted. 

Verdict for plaintiff. Judgment. Appeal by defendant. 





Hines, Wm. A. Moore and Johnson, for plaintiff. 
Winston, Jr., and Fowle, for defendant. 


Bartte, J. When this case was before the Court on a for- 
mer occasion, we ordered the judgment, which the plaintiff 
had obtained in the Court below, to be reversed, and a venire 
de novo to be awarded for misdirection, upon the question of 
damages; see 3 Jones’ Rep. 300. No objection was then 
taken to the form of the action, and in our opinion, none can 
be urged with success now. The injury, for which the pre- 
sent action is brought, is similar to that, which is caused by 
ponding water back upon the land of another by the erection 
of a mill, or other dam; and trespass, on the case, has always 
been considered the proper remedy in cases of that kind, 
when they do not come within the provisions of the act con- 
cerning “ mills and millers ;” Rev. Code, ch. 71. See Bryan 
v. Burnett, 2 Jones’ Rep. 305. The case is manifestly distin- 
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guishable from that of Kelly v. Lett, 18 Ire. Rep. 50, in: which 
it was alleged that the plaintiff was the owner of a mill,a 
short distance below one occupied by the defendant on the 
same stream, and that the defendant wilfully, and with in- 
tent to injure the plainteff, frequently shut down his gates, so 
as to accumulate a large head of water and then raised them, 
by which means, an immense volume of water was thrown, 
with great force, against the plaintiff’s dam and swept it 
away. In that case, because the act was willful, and done 
with a direct intent to injure the plaintiff, trespass vz et armis, 
und not trespass on the case, was held to be the proper reme- 
dy, and the manner in which the injury was inflicted, was 
compared to the firing, by the defendant, of a cannon against 
the plaintiff’s dam; certainly no such comparison can be made 
between the wrongful act complained of in that case, and the 
one charged in the present. 

The other objection, that the Judge erred in his instruction 





to the jury, that both parties had a right to use the plug in the 
hollow log as a drain to the ditch, which was common to both, 
no matter on which side of the dividing line the log might 
be, cannot avail the defendant. The remark was entirely,im- 
material to any question between the parties, as raised by the 
facts in proof, and whether correct, in point of law, or not, 
could not, in any way, affect the case. 


Per Curiam, Judgment affirmed. 
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Doe on the demise of REBECCA WELLBORN v. JOHN FINLEY ¢ al. 


The non-age and coverture of a feme cestui qui trust, cannot have the effect- 
ing of preventing an adverse possession for seven years under color of title, 
from ripening into a good title. 

Where A mortgaged his land for a term of years, and then assigned the equi- 
ty of redemption, and the mortgagee permitted an adverse claim under 
color of title to ripen into a good title by adverse possession, it was Held 
that the assignee, on the payment of the purchase-money, and a reconvey- 
avice of the term, was barred of his entry until after the expiration of the 
term. 

Where a bill was filed to settle all litigation concerning titles to several tracts 
of land that had become confused by the non-payment of mortgage money, 
and adverse claims under junior grants, and one of the tracts was with- 
drawn from the litigation, it was Held that a decree as to those remaining 
tracts in controversy, did not prevent such possession of an adverse claim- 
ant, under color of title, from ripéning into a good one. 

Where a husband and wife joined in a deed purporting to convey a legal es- 
tate in fee of the wife's land, in which he then had no interest, and the 
deed of the wife was inoperative for the want of a privy examination, it 
was Held that the assignment to the wife of a term that had been carved 
out of the estate (the reversion in fee being then in trustees) vested the term 
in the husband jure mariti, and fed an estoppel created by the deed of the 
husband. 

A deed by B and wife, reciting a conveyance of the legal title to A, a mesne 
wonveyance to trustees in trust fora daughter of A, a marriage of B with 
the daughter, and reciting also that the bargainees were empowered by Act 
of Assembly to purchase land for a town-site, but which is silent as to 
whether the trustee had conveyed the legal estate to the feme, and which 
then proceeds to “give, grant,” &c., the land itself—in the usual form, 
was Held to purport a conveyance of the legal estate. 


Acrion of Esrcrment, tried before Hearn, J., at the last 
Fall Term of Wilkes Superior Court. 

The,action was brought to recover the possession of certain 
town lots in the town of Wilkesboro’, (and was to determine 
the rights as to all the other lots in the town.) The lessor of 
the plaintiff claimed title under a grant from Lord Granville 
to Henry OCossart, in 1754, for a tract called the lower Mora- 
vian tract, and a deed from Christian Frederick Cossart to 
Hugh Montgomery, dated in 1778. The plaintiff then offer- 
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ed evidence of a deed from Hugh Montgomery to James 
Kerr, David Nesbitt and John Brown, dated 13th December, 
1779, in trust for the support and education of Rebecca and 
Rachel, his infant daughters, until they arrived at twenty-one 
or married, and then to be divided between them. The word 
“heirs” was left out of this deed, but a will which was also 
given in evidence, was executed three days afterwards, and 
the two instruments, taken together, were declared by this . 
Court, in Gray v. Winkler, 4 Jones’ Eq. Rep. 308, to convey 
an estate in fee. The plaintiff further offered the will of John 
Brown, the surviving executor of Hugh Montgomery, and a 
deed from John Brown, Junior, one of the executors of John 
Brown, Senior, dated in 1829, conveying the said lower Mo- 
ravian tract of land to Rachel Stokes, and Rebecca Wellborn. 

The plaintiff then offered in evidence a mortgage from 
Hugh Montgomery to John Michael Graff for the same tract 
of land, for a term of five hundred years, which was dated in 
1778, to.secure the payment of the purchase-money; that 
Montgomery died. in 1779, and the unexpired portion of the 
term, by a regular series of assignments, became vested in 
Christian Lewis Benzein. He showed the proceedings of 
the Court of Equity of Iredell, instituted in 1794, by the 
mortgagees and the trustees and cestué gui trusts against Lenoir, 
Lovelace, Mary Gordan, and others, for a settlement of the 
litigation growing out of the non-payment of the purchase- 
money, and to remove the confusion and distrust upon the title, 
produced by the conflicting claims of Lenoir, Lovelace, Mary 
Gordon and others. The decree, in this case, nade in 1814, 
was that one of the tracts be sold to pay the remainder of the 
purchase-money, to secure which, the mortgage had been 
made, and that Lenoir, Lovelace, Mary Gordan, and others, 
the subsequent grantees and their assigtis, should surrender 
and reconvey the lands they were in possession of. Also, that 
on the payment of the balance of the purchase-money, the re- 
mainder of the term should be assigned to Mrs. Stokes and 
Mrs. Wellborn, and that John Brown, Jun., the trustee ap- 
pointed by the Court, for the purpose, should make ‘title to 
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them for the legal estate in the land in fee simple. In pursuance 
of this decree, the executors of C. L. Benzein, having been paid 
the purchase-money in full, made a deed of assignment of the 
said term of five hundred to Rebecca Wellborn and Rachel 
Stokes; this was dated on the 17th of May, 1815. It was al- 
so shown by the plaintiff, that in 1829, the said John Brown, 
Junior, made a deed in fee according to this decree, of the 
_ estate in fee simple, to Mrs. Wellborn and Mrs. Stokes. 

It appeared in the case, that in the year 1779, the land in 
question had been granted to one Pitman, and from him con- 
veyed by a succession of deeds to Mary Gordon, who had 
possession of the same for seven years ensuing her entry, on 
the 28th of October, 1791, and who, on the 8th of May, 
1800, conveyed to the commissioners appointed by act of As- 
sembly to purchase a site for the public buildings of Wilkes 
county, who conveyed to the defendants, or those under whom 
they claim. 

On the 17th of May, 1800, in pursuance of the same act of 
Assembly, the following deed was made by James Wellborn 
and his wife Rebecca and others, for the lands in qnestion, 
but which was not perfected as to her, by a privy examina- 
tion : 

“This indenture, made this 17th day of May, in the year of 
our Lord, 1800, between James Wellborn and Rebecca Well- 
born, and Montfort Stokes and Rachel Stokes, of the county 
of Rowan and State of North Carolina, of the one part, and 
Thomas Fields, George Gordon, Robert Martin, Walter Brown, 
and George Brown, commissioners for fixing on a plan for the 
purpose of erecting the publie buildings for the said eounty 
of Wilkes, of the other part: Whereas, Christian Frederick 
Cossart, by deed bearing date 23d day of July, in the year of 
our Lord, 1778, did convey te the late Hugh Montgomery, of 
Salisbury, a certain tract and parcel of land, sitnate and hy- 
ing in the county of Wilkes aforesaid, on both sides of the 
Yadkin River, against the Mulberry fields, beginning at a 
white oak, running thence west, &c., containing in the whole 
4933 acres, be the same more or less; and whereas, by a deed 
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of gift in trust, bearing date 13th of December, 1779, the said 
Hugh Montgomery hath conveyed to James Kerr, David 
Nesbitt, and John Brown, trustees for Rebecca and Rachel, 
the infant danghters of the said Hugh Montgomery, the afore- 
said tract of land with the appurtenances lying and being as 
aforesaid; and whereas, James Wellborn, of Wilkes county 
aforesaid, hath intermarried with Rebecca, and Montford 
Stokes, of Rowan county aforesaid, hath intermarried with 
Rachel, the daughters of the said Hugh Montgomery, dec’d; 
and whereas, the said Thomas Field, &c., commissioners as 
atoresaid, are empowered and required by an act of the Gen- 
eral Assembly of the State of North Carolina, passed at Ra- 
leigh, in 1799, to purchase or procure fifty acres of land at 
the place where the Court House now stands, for the purpose 
of erecting the publie buildings for the said county of Wilkes, 
now this indenture witnesseth, that the said James Wellborn 
and Rebecca, his wife, and the said Montfort Stokes and Ra- 
chel, his wife, for and in consideration of the sum of five 
pounds current money, to them in hand paid by the said 
Thomas Fields, &c., commissioners as aforesaid, the receipt of 
which is hereby acknowledged, hath given, granted, bargain- 
ed and sold, aliened and confirmed, and by these presents, do 
give, grant, bargain, sell, alien and confirm unto the said 
Thomas Fields, &c., a, certaip piece or parcel of land in the 
county of Wilkes aforesaid, beginning at a stake and walnut, 
&c., (describing the town site and lots in question,) contain- 
ing fifty acres, be the same more or less, being part of the 
aforesaid tract of 4933 acres, and including the present Court 
House of the said county of Wilkes, &e., to have and to hold 
the said fifty acres of land, with the appurtenances to the 
said Thomas fields, &c., commissioners aforesaid, to the only 
proper use and behoof of the said Thomas Fields, &c., their 
heirs and assigns forever. And the said James Wellborn and 
Rebecca, his wife, and Montfort Stokes and Rachel, his wife, 
for themselves and their heirs, the aforesaid fifty acres of 
land, with the premises. and appurtenances, and every part 
thereot, unto the said Thomas Fields, &., commigsioners 
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aforesaid, and their heirs and assigns, against them the said 
James Wellborn and Rebecea, his wife, and said Mont- 
fort Stokes and Rachel his wife, and against the claim or 
claims of any person, or by or from under them, or either of 
them, or the said Hugh Montgomery, deceased, will warrant 
and defend by these presents. In witness, whereof, the said 
James Wellborn and Rebecca, his wife, and the said Montfort 
Stokes and Rachel, his wife, have hereunto set their hands 
and affixed their seals, the day and date herein first written.” 

The deed was signed by the several parties named as bar- 
gainors, and acknowledged by the husbands, and ordered to 
be registered, but there was no evidence of any privy exami- 
nation as to their wives. 

Deeds were also made to these commissioners by the Presi- 
dent of the board of trustees of the University, bearing the same 
date. James Wellborn died in the year 1854, and this suit 
was brought by his widow within two years afterwards. 

The defendants submitted to a verdict, with a right to set it 
aside and enter a nonsuit if the Court shonld, upon considera- 
tion of the case, be of opinion against the plaintiff’s right to 
recover. 

Afterwards, upon consideration of the whole case, the Court 
being of opinion with the defendants, ordered a nonsuit, from 
which the plaintiff appealed. 


Boyden, and W. P. Caldwell, for the plaintiff. 
Mitchell, Barber, and Lenoir, for the defendants. 


Pearson, C. J. Coneceding that the deed of Mrs. Wellborn 
did not take effect by reason of the defect in the mode of ta- 
king her privy examination, and that the title was-regularly 
deduced from the original grantee, down to Hugh Montgom- 
ery, and that, as between those claiming under him, it vested 
inher, see Winkler v. Gray, 4 Jones’ Eq. 308, this Court 
concurs with his Honor in the Court below, that the agra 
was not entitled to recover. 

«We put our conclusion on two grounds: 
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1st. The commissioners got the title, as well as the posses- 
sion from Mary Gordon, and of course the defendant hase 
right to set it up. 

In 1791, Mary Gordon, who was then living on the land, 
bought it at sheriff’s sale, and a deed was executed to her.— 
This gave her color of title. She continued in possession un- 
der this deed, claiming adversely, and without interruption 
trom 1791 to 1800. This ripened her color of title, and she 
became the owner of the land so held in possession by force 
of the statute, unless there was some ground which prevented 
its operation. ‘Two were relied on in the argument; but we 
think neither is tenable, viz: 

Mrs. Wellborn married in 1794, was then under age, and 
afterwards continued under coverture until shortly before this 
action was commenced. If we put out of view the term of 
five hundred years, created by Montgomery, and suppose the 
entire estate to have vested in Brown and others, in trust for 
Mrs. Wellborn, by force of the deed and will of Montgome- 
ry, in 1779, it is clear, that the nonage and coverture of the 
cestut qui trust, could not have had the effect of preventing 
the possession of: Mary Gordon from ripening her title, and 
and defeating the title of the trustees, by tolling their right 
of entry, after which, certainly, the cestuc qué trust could not 
have had any remedy at law, and none in equity, save to hold 
her trustees accountable for a breach of duty in permitting 
the title to be divested by reason of daches on their part. 

Or, if we suppose Montgomery to have executed a mort- 
gage in fee, and then to have assigned his equity of redemp- 
tion in trust for Mrs. Wellborn, it is clear her nonage and co- 
verture could not have had the effect of preventing the pos- 
session of Mary Gordon from ripening her title and divesting 
the title of the mortgagee by tolling his right of entry; after 
which, neither the trustees nor Mrs. Wellborn, could have had 
any remedy in law or Equity against Mary Gordon; for she 
would, by force of the statute, have acquired a title, not wn 
der the mortgagee, but paramount and above all of them.— 
So that, if the mortgage-money had then been paid, and the 














mortgagee had reconveyed to the trustees, her right would 
not have been affected ; for the mortgagee having lost the ti- 
tle, had nothing to convey, and could not by a naked deed, 
pat the trustees in a better condition than he was in himself. 
Mrs. Wellborn’s title, therefore, if she has. any, must depend 
on the fact that the mortgage was for a term of years. 

If one create a particular estate, say for life or years. and 
the estate of the particular tenant be divested, and his right 
of entry tolled by an adverse possession for seven years, un- 
der color of title, after the termination of the particular es- 
tate, the reversioner will have a right to enter by force of his 
original estate, because his right of entry did not acerue until 
the particular estate determined, and the statute did not begin 
to run as against him, before his right of entry accrued, and 
it is clear that after the entry of the particular tenant was 
tolled, he could not, by a surrender of his estate put the rever- 
sioner in a better condition than he was in himself; for he had 
no estate to surrender, and consequently, the reversioner would 
have no right of entry until he acquired one by force of his 
original estate. 

Nor is the case varied by the fact that the particular estate 
is a term for years, created by way of mortgage; for, after the 
mortgagee has lost his estate, he has nothing to surrender, and 
the mortgagor, if he redeems, must wait until his right of en- 
try accrues by force of his reversion. These conclusions are 
all plainly deducible from familiar principles of the common 
law, and we presume no authority need be cited in support of 
them. 

Mre. Wellborn’s nonage and coverture being of no avail, 
the other ground relied on to prevent the effect of the adverse 
possession of Mary Gordon, was the pendency of a suit in 
Equity between the mortgagees and the trustees and the cee- 
tui qui trusts, and one Lenoir, Lovelace, and Mary Gor- 
don and others, instituted in the year 1794 for a settlement of 
all. the litigation growing out of the non-payment of the 
mortgage-money, and adverse claims set up under junior 
grants, in which a decree was made in 1814, under which, one 
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tract of land was sold to pay the balance due of the original 
purchase-money for which the mortgage was executed, and 
the mortgagee was decreed to assign the mortgage-term to 
Mrs. Wellborn, and Lenoir, Lovelace and Mary Gordon and 
others, were decreed to release and surrender all claim deriv- 
ed under the junior grants. 

This would be a complete answer to the statute of limitations, 
but for the fact that in 1800 the piece of land now in con- 
troversy, being a part of one of the larger tracts was with- 
drawn from the operation of the proceedings in Equity above 
referred to, because it was supposed that by the deeds of 
Wellborn and wife, Mary Gordon and the trustees of the 
University and others, the title to this particular parcel had 
become vested, both in Law and Equity, in the commission- 
ers, as the site of the town of Wilkesboro’, and all the various 
conflicting titles having, as it was supposed, centered in them, 
the suit was discontinued in respect to this land, and it is not 
embraced in any of the subsequent orders, or in the final de- 
cree. So, as to it, the case is the same as if such proceedings 
had never been instituted. 

There is, consequently, nothing to prevent the title of Ma- 
ry Gordon from having ripened into the better title, and Mrs. 
Wellborn has no cause of action. How it may be after the 
expiration of the five hundred years, we will not venture to 
speculate, further than we have been forced to do, in order 
to establish our conclusion. 

2ndly. The deed of Wellborn and wife, as we have seen 
above, did not take effect as to her. Nor did it operate atthe 
date of its execution in 1800, to pass any estate from Well- 
born; for he then had no interest in the land. He was mar- 
ried 1794, and had issue born alive, but he did not become 
tenant by the curtesy initiate in the trust estate of his wife ; 
for, in order to that, there must be an actual seizin in regard 
to a legal estate, or something equivalent to it in regard toa 
trust, which was prevented by the adverse possession of Mary 
Gordon. So, the deed of Wellborn operated by way of. es- 
toppel, and afterwards, in 1814, when the term of five hun- 
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dred years was assigned to Mrs. Wellborn, it passed to him, 
jure mariti, and then passed to the commissioners, or those 
claiming under them “to feed the estoppel” in the quaint 
language of the books, and the legal effect was to vest the ti- 
tle in the commissioners, or those claiming under them, in the 
same way as if he had been the owner of the term, when he 
executed the deed. This is a well settled rule of law, and is 
an instance of that being done, by mere act of law, which 
the party had before professed to do by asolemn act; Foseue 
v. Satterwhite, 2 Ived. Rep. 470; McNeely v. Hart, 9 Ired. 
Rep. 61; 2 Smith’s Lead. Cases, 460, (notes.) 

To meet this view of the case, the counsel for the plaintiff 
again relied on two grounds, viz: Where the deed sets ont 
the fact that the party has no estate, and professes to pass on- 
ly such interest as he may own, there is no estoppel; for, as 
the books say “an estoppel against an estoppel leaveth the 
matter at large;” as if the deed sets out that the party is enti- 
tled to a contingent interest, which is not the subject of a con- 
veyance, and professes to pass it, there is no estoppel, and 
and should the interest afterwards vest, it will not pass—un- 
der the rule as to feeding an estoppel; but it is necessary for 
the purchaser to'apply to a Court of Equity in order to get 
an assignment, under the allegation that the deed is evidence 
of an executory agreement to convey, of which Equity will 
decree specific performance. 

This position is true, and for the purpose of showing its ap- 
plication to the present case, the learned counsel insisted that 
Wellborn’s deed sets out a mere trust estate, and professes on- 
ly to pass the equitable estate of himself and wife. So, the 
question turns upon the construction of that deed. We think 
it does profess to pass the legal title in fee simple—that is, 
the land itself, and not a mere trust estate. It recites that 
Cossart had conveyed the land in 1778, to Montgomery, and 
that he, in 1779, conveyed the land to Brown and others in 
trust for his two infant daughters, Rebecca and Rachel—and 
the marriages of the said Rebecca and Rachel with Wellborn 
and Stokes, and that the commissioners are empowered to 
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purchase fifty acres of land for the site of the public buildings 
for Wilkes county, but is silent in respect to whether the trus- 
tees, Brown and others, had conveyed the legal title to the 
cestuis gui trust, Rebecca and Rachel, and by its silence, 
leaves it to be inferred that they had so conveyed, for it then 
professes to “ give, grant, bargain and sell, alien and confirm” 
to the commissioners, a certain piece or parcel of land, bound- 
ed, &c., containing fifty acres, to have and to hold the said 
fifty acres of land to the commissioners, and to their only use 
and behoof, to them, their heirs and assigns forever; with 
warranty against themselves and their heirs, and all persons 
claiming under Montgomery—in short, it conveys in the usual 
form, the legal title in the land itself, as if they had legal title, 
by a previous conveyance, from the trustees; consequently, 
the deed operated by way of estoppel. 

But in the second place, it was insisted, that as Wellborn 
acquired the term of 500 years jure marti, and his wife would 
take it by survivership, in the event of his death, withont 
making a disposition of it, the law will not dispose of it for 
the purpose of feeding the estoppel, and thereby deprive the 
wife of her chance of survivorship. 

No authority was found to support this distinction between 
a case, where a husband buys a term for years, and where it 
is acquired jure mariti, and it is opposed to principle ; for 
when he afterwards acquires the estate, no matter how, provi- 
ded he does not hold it in autre droit, as where it devolved 
upon the wife, as executrix, the law, in its justice, will passit 
to the party to whom he had professed to convey the land; in 
like manner, as if he had owned it at the time he made the 
deed. This is decided in Doe v. Oliver, reported in 2 Smith’s 
leading cases, 417, where the authorities are collected. The 
Court say: “ We are satisfied, upon the authorities, thata 
fine, by a contingent remainderman, though it operates by 
estoppel, does not operate by estoppel only, but has an aulte- 
rior operation when the contingency happens, and that the 
estate, which then becomes vested, feeds the estoppel, and 
that the fine operates’ upon ‘that estate, as though that-estate 
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had been vested in the conusees at the time the fine was levied.” 

The cases referred to, show that there is no difference in 
the operation of a fine and a deed, in this respect, and the 
conclusion is, that the law does that for the party, which he 
ought to do himself, that is—transfers the estate, the instant 
he acquires it, and has the right of disposition. 

If Mrs. Wellborn had acquired the legal estate in the rever- 
sion, before the term was assigned to her, a very interesting 
question would have been presented, i. e., would the term 
have instantly merged so as to give her the fee simple in pos- 
session # Or would it have passed to her husband jure mariti, 
and instantly passed to feed the estoppel? Both the merger 
and the feeding of the estoppel being acts of law. However, 
the question does not arise, as the surviving trustee did not 
convey to her until some years afterwards, and it is alluded 
to merely because it was suggested on the argument. 


Per Curiam, Judgment aftirmed. 





WILLIAM WOOTEN, Administrator de bonis non, v. SARAH JARMAN. 


A bequest cannot, in law, have the effect of confirming a parol gift of a slave, 
so as to vest the title in the donee, independently of the assent of the ex- 


ecutor. 
(The case of Lawrence v. Mitchell, 3 Jones’ Rep. 190, corrected and explained.) © 


Tus was an action of rrover, tried before Saunpers, J., at 
the last Fall Term of Lenoir Superior Court. 

The action was originally commenced by the executor of 
Windall Davis, for the conversion of certain slaves, Chaney 
and her children, and on the suggestion of the executor’s 
death, was carried on in the name of the plaintiff, as admin- 
istrator de bonis non. The following case was agreed on, and 
submitted for the judgment of the Oourt below. 
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It is admitted ‘that the will of Windall Davis containg ~ 
following clauses : 

“ Ttem. I give and bequeath unto my daughter, Sally Tar 
man, one dollar, with the negroes and other property, I have 
given her before.” 

“ Ttem. I leave two negroes to be sold, * * * and the 
money to be divided among my seven children; the names 
of the two negroes are Chaney and Isaac, and the rest of my 
property, of all kinds, to be sold and divided also.” 

It is admitted that the plaintiff is the administrator de bonis 
non of Windall Davis. 

It is further admitted, that the defendant, Sarah Jarman, 
is the daughter of Windall Davis. 

It is further admitted, that the slave, Chaney, was placed in 
the possession of the defendant by her father during his life-time, 
and has continued in her possession up to the commencement 
of this suit, and that the other slaves, sued for, are the children 
of Chaney, born before the commencement of this suit, and 
before the demand, and since the said Chaney was placed in 
the possession of the defendant. 

It is admitted that the slaves are of the value of $3500. 

It is further admitted that, previous to the commencement 
of this suit, the plaintiff made a demand upon the defendant 
for the slaves, and she refused to surrender them. 

If, upon this statement of facts, the plaintiff is entitled to 
recover, then judgment is to be rendered for the sun of $3500. 
If otherwise, judgment is to be rendered for the defendant. 

The Court gave judgment for the plaintiff, for the sum 
agreed, and the defendant appealed. 


J. H. Bryan and Strong, for plaintiff. 
McRae, Greene, Stevenson and J. W. Bryan, for defendant. 


Pearson, C. J. Waiving a consideration of the question, 
growing out of the fact, that the testator directs a negro, nam- 
ed “Chaney,” to be sold, thereby, as it would seem, taking 
her out of the general words of the bequest, under which the 
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defendant claims, unless there be two negroes of the same 
naine, we concur with his Honor, that upon the faets agreed, 
the plaintiff was entitled to recover. 

In this Court, the parties must stand ‘on. the legal title. 
That’was in the testator, and at his death, passed to the exec- 
utor, and at his death, without an assent to the legacy, passed to 
the plaintiff, as administrator de bonis non, &c. It is not stated, 
on the “ case agreed,” that there was an assent ; on the con- 
trary, the record shows that this action was commenced by 
the executor. So, the plaintiff acquired the legal title to the 
slaves, as effects of the testator, not administered, and the de- 
fendant must assert her right, if she has any, in another forum. 

To meet this difficulty, Mr. MeRae assumed the position, 
that an assent was not necessary, for the defendant does not 
derive title, through the executor, under the will, but has a title 
paramount, by force of the original parol gift, the effect of 
the will being a confirmation thereof. 

The position is untenable. There is no anthority to sup- 
port it. “The reason of the thing” is against it, and it is in 
direct violation of the statute, making parol gifts of slaves 
void, except in cases of intestacy. The legal effect of a will, 
is to pass the title to the executor, by whose assent it passes 
to the legatee, and a legacy, which has the effect of confirm- 
ing a prior gift in such wise, that the title shall pass, by force 
of the gift, and not by force of the will, is an anomaly in the 
law. The title was in the testator at the time of his death. 
How could it get to the legatee, except through the executor, 
under the will? That which is void cannot be confirmed, 
consequently the bequest» “I give Sally Jgrman, one dollar, 
with the negroes Z have given her before,” cannot have the 
effect of setting up the parol gift, so as to make the title jump 
back, and vest by force of the gift, in violation of the statute ; 
and the reference to the gift, can only have the effect of an- 
swering the purpose of a description of the negroes, which he 
intended to bequeath. Under this view, a reference.to a 
prior gift of a negroywoman has been’ seized upon by the 
courts, in many cases, to enlarge the subject of a bequest, so 
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as to take in children, born between the making of the will 
and the death of the testator, who would be otherwise undis- 
posed of, or fall into the residuum, under a long established 
rule of construction ; but this is, we believe, the first attempt 
ever made to give to it the effect of vesting the title of slaves 
by force of the parol gift, so as to exclude the right of the 
executor, and force creditors to sue the donée, as executor de 
son tort. 

Our attention was called, on the argument, to Lawrence y, 
Mitchell, 3 Jones’ Rep. 190. That was detinue, by an execn- 
tor, for slaves. In the Court below, the plaintiff had jnudg- 
ment, on the ground, that the slaves passed to the residnary 
legatée. In this Court the judgment was reversed, on the 
ground, that by force of the words, “all my negroes not here- 
tofore disposed of,” and other special circumstances, the ne- 
groes did not pass to the residuary legatee, and that by a proper 
construction, the will was a confirmation of a parol gift of a 
negro woman, who was the mother of the negroes sned for. 
Froin this case, Mr. McRae draws the inference, that where 
a will confirms a parol gift, the title does not pass to the ex- 
ecutor; for, if so, then the plaintiff was entitled to judgment, 
whether the negroes fell into the residuum or not. The infer- 
ence is a just one, from the case as reported, and we were in- 
duced to examine the original papers. We there find this im- 
portant fact, which is not noticed in the report: “ It was not 
contended by the plaintiff, that he was entitled to recover, if 
the will confirms the gift to the defendant.” 

This admission was made in order to present the question 
of construction, for, otherwise, it was clear the plaintiff was 
entitled to recover, at law, whether the negroes fell into the 
residuum or not, and but for fhe admission, no question could 
be made as to his right to a judgment. So, that the case, 
correctly stated, is an authority against the position assumed 
on the argument.* 





+ The Reporter claims to be excused for this omission, as no allusion is 
made to the omitted matter in the opinion of the Coug in Lawrence v. Mitch- 
ell, and no stress laid on the fact involved in it, ~ 
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It was also insisted by Mr. McRae that, supposing the direc- 
~ tion to sell the negro woman, has the effect of taking her and 
the children born sinée the death of the testator, out of the 
general description contained in the bequest to the defendant, 
yet there is nothing to prevent the children born before the death 
of the testator, (to whom the direction to sell does not apply,) 
from passing to the defendant, under the general description, 
made by the reference to the prior gift. That may beso, but we 
are not at liberty to decide the question, as it can only be 
presented in a proceeding by the defendant against the plain- 
tiff to recover her legacy, and, in the mean time, the plaintiff 
having the legal title, as administrator de bonis non, is enti- 
tled to the judgment of this Court. 


Per Curtam, Judgment affirmed. 








State on the relation of MAJQM@ STRICKLAND v. P. MURPHY. 


It is not necessary for a creditor of an estate, to obtain a judgment against 
the administrator alone, before bringing an action on the administrator's 
bond for the same debt. 


This was an action of pesr on an administrator’s bond, tried 
before Saunvers, J., at the last Fall Term of Duplin Superior 
Court. 

H. Sullivan died in the county of Duplin, and David Reid 
administered on his estate, and filed his administration bond, 
dated the 19th of April, 1852, with the defendant, Murphy, 
as one of the sureties. The inventory showed assets to the 
amount of $3600. Two justice’s judgments in favor of Car- 
rell and Keenan against H. Sullivan, were introduced, which 
had been assigned to the relator. Defendant objected to the 
receiving the judgments in evidence. 

The Court held that. sale were competent, and the defend- 
ant appealed. 
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Allen, for the plaintiff. 
Wright, for the defendant. 


Barrie, J. This case presents the interesting question, 
whether a person, claiming to be a creditor of a decedent’s es- 
tate, can bring an action of debt upon an administration bond 
against the administrator and hissureties, until he has establish- 
ed his debt, by a judgment, against the administrator alone, 
fixing him with assets. This precise question has never yet, 
80 far as we are aware, been brought before this Court for ad- 
judication, but we think the principles upon which it should 
be decided, have been, on several occasions, incidentally laid 
down by our predecessors. 

In the case of Washington v. Hunt, 1 Dev. Rep. 475, the 
counsel, for the defendant, made a very able and elaborate 
argument to prove, that the bond, which an administrator is 
compelled to give upon taking out letters of administration 
upon an estate, was not intended for the benefit of creditors, 
bat only for the next of kin, and that, therefore, a suit could 
not be sustained upon it at the iffstance of a creditor; but the 
Court felt itself-constrained, for the reasons given in the opin- 
ion of Judge Henprrson, to decide otherwise ; and the pro- 
priety of the decision has never been questioned. In that 
case, however, and the subsequent one of Smith v. Fagan, 
2 Dev. Rep. 298, the creditor had previously to the suit upon 
the administration bond, obtained a judgment against the ad- 
ministrator, in which it was found or admitted, that he had 
assets. In the latter case, it was said expressly, that the snit, 
on ‘the administration bond, might be brought, without a pre- 
vious judgment against the administrator, in debt for a devas- 
tavit: but the case did not require an expression of opin- 
jon upon the point now before us. These decisions, however, 
establish beyond doubt, that an administration bond is given 
as much for the secnrity of creditors, as of the next of kin. 
We may well suppose, therefore, the same rules by which 
proceedings'may be had upon them by the latter class of per 
sons, will prevail in favor of the former. 
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In the case of Williams v. Hicks, 1 Murph. Rep. 487, and 
also in Chairman v. Moore, 1 Murph. Rep. 22, it was decided 
that the next of kin, of an intestate, may bring suit upon the 
administration bond against the sureties thereto, without any 
previous proceeding against the administrator, although he 
has made no settlement of his administration with the Court, 
nor filed an account current; and we believe such has been 
the uniform practice ever since. If then, a suit can be brought 
upon the administration bond by the next of kin, without a 
previous proceeding against the admisintrator himself, why 
not permit a creditor to do so. The duties and liabilities of 
the administrator, with respect to the creditors, are quite as 
great as they are with regard to the next of kin, and the in- 
conveniences to the sureties will be as annoying in the one 
case as in the other. Indeed, in one particular, it will be bet- 
ter for the sureties that a creditor should sue upon the bond, 
at once, without obtaining a previous judgment against the 
administrator, because they would be at liberty to contest the 
validity of the debt, as well as the amount of assets, whereas, 
if a judgment had been obtained against the administrator, 
they would be concluded as to the debt, though not as to the 
assets; Armstead v. Harrimond, 4 Hawks’ Rep. 339. The 
difficulties imposed upon the defendants in suits upon admin- 
istration bonds, have been much diminished ever since the 
passing of an act in the Revised Statutes, which authorised 
the Courts, where such suits were brought, to refer them to 
the clerk or some other person, as a commissioner, to state an 
account of the administration, under the same rules and reg- 
ulations which prevail in stating accounts in courts of Equity. 
See 1 Rev. Stat., ch. 31, sec. 119; Revised Code, ch. 31, sec. 
114. : 

In opposition to the conclusion, at which we have arrived, 
the counsel for the defendant has cited, and relied upon the 
case of Ferebee v. Baxter, 12 Ired. Rep. 64. That case, how- 
ever, will be found to establish nothing more than that where 
the administrator has died before the estate has been fully and 
finally settled, there must be an administrator de bonis non 
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appointed, who. alone can collect what may be still due the 
estate, and upon whom alone the creditors and next of kin 
can call for the payment of their debts, or distributive shares. 
See State v. Johnston, 8 Ired. Rep. 397; State v. Brittain, 11 
Ired. Rep. 110; State v. Moore, Ibid 160 and Duke, v. Fere- 
bee, decided at the present term, (ante 10.) 

It the case now before us, it was not proved at the trial, nor 
does it appear to us in any way, that the administrator was 
dead, and we cannot, therefore, perceive any good reason, 
consistent with the well established principles of former de- 
cisions, why the creditor should not sustain his action upon 
the administration bond, though he had not obtained a previ- 
ous judgment against the administrator. 


Perr Curiam, Judgment affirmed. 








ZACHARIAH OWENS Z’r, v. WILLIAM KINSEY. 


To constitute a pawn or pledge, the property must be delivered to the paw- 
nee. 


Tus was an action of Trover, tried before Manty, J., at 
the last Fall Term of Currituck Superior Court. 

The action was brought for an anchor and chain, in which 
it appeared, they had belonged to a man by the name of Saw- 
yer; and were lost from his vessel in Currituck sound ina 
gale of wind. Sawyer owed plaintiff’s testator some amount, 
{not diselosed,) and told testator if he could find the anchor 
he might dispose of et and pay himself. 

An anchor was found by defendant which testator claimed 
to be the one lost by Sawyer, and he made a demand of it on 
board of Kinsey’s vessel in the sound, when he answered, “I 
shall be passing here several times.” At another time, de- 
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fendant said, “Let me keep it, and when I get mine, which 
is at home, you shall have it.” 

The plaintiff contended ist, there had been a valid pledge 
of the anchor, &c., by way of pawn, which would enable him 
to sustain an action; and 2ndly, there had been a bailment of 
them by plaintiff’s testator to defendant, and the latter was 
not at liberty to deny plaintiff’s right of property and posses- 
sion. 

The Court was of opinion, to constitute a pawn or pledge 
for security, so as to affect the rights*of third parties, there 
must be a possession and delivery; and to constitute a bail- 
ment, there must be a submission on Kinsey’s part to hold un- 
der Owens, and, in that case, defendant would be bound to 
surrender it upon demand. Plaintiff excepted. 

Verdict for defendant. Judgment. Appeal by plaintiff. 


Jordan, for the plaintiff. 
Hines, for defendant. 


Pearson, C. J. We concur in opinion with his Honor, that 
to constitute a “pawn or pledge,” the article must be deliv- 
ered. A sale of personal property may be made, and the ti- 
tle will pass without delivery; so a mortgage of personal pro- 
perty may be made without delivery, for it is a sale to be 
void on the performance of a subsequent condition, conse- 
quently a sale or a mortgage may be made of a runaway élave, 
or of an anchor which is lost in the bottom of Currituck 
sound and is not susceptible of delivery. But a pawn or 
pledge is a batlment of personal property to be kept until a 
debt is paid, so that delivery is of the very essence; the thing 
mnst be deposited, i. e. put into the possession of the party, oth- 
erwise, no title passes, and he cannot maintain an action for 
the article against the owner who had promised to deliver it, 
er even against a wrong-doer, who shows no title. Even if 
the article be delivered, and title is thereby acquired in it, as 
a pawn or thing pledged, it is necessary for the pawnee to 
continue his possession, for if he delivers it back to the pawn- 
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or, he loses his title as against creditors and bona fide purcha- 
sers, although he may recover it from the pawnor, or one who 
gets it in possession without title; but this supposes the bail- 
ment to have been originally perfected by a delivery. These 
positions are well settled; Doak v. State Bank, 6 Ired. Rep, 
309; Barrett v. Cole, 4 Jones’ Rep. 40; Smith v. Sasser, Ibid 
43, where the authorities are collected. 

The other point as to the alleged bailment by the plaintiff 
to the defendant, after the anchor and chain were found, was 
properly left to the jury on the evidence. 


Per Cvriw, Judgment affirmed. 








HENRY ©. FITE v. WILLIAM LANDER ¢ al. 


The only remedy given by our act of Assembly, to one, against a clerk who 
has issued a writ against him, without requiring security to the prosecu- 
tion bond, is the penalty of two hundred dollars, given by the 42d section 
of the 31st chapter of the Revised Code. 

Where an action was brought against the administrator of a clerk, on his 
official bond, for the penalty of $200, for issuing a writ without requiring 
security to the prosecution bond, it was Held that the right to sue for the 
penalty abated at the death of the clerk. 


Tus was an action of pest upon a clerk’s official bond, tried 
before Hearn, J., at Fall Term, 1859, of Gaston Superior 
Court. 

The bond declared on was executed 1856, by Robert Wil- 
liamson, as clerk of the Superior Court for Lincoln county, 
and signed by the defendant, Thompson, as his surety. The 
facts of the case agreed, are these: In April, 1856, Slade and 
Barrett, sued the plaintiff, H. C. Fite, in an action of cove- 
nant, for a breach of warranty in thesale of a negro. A pros- 
ecution bond was filed at the time the writ issued, and. was 
signed by Slade and, Barrett, but no security was given tothe 
bond, and none required by the clerk. Slade and Barrett, at 
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the time the suit was brought against Fite, were solvent. The 
case was continued on the docket until spring term, 1858, when 
it was dismissed for want of a prosecution bond, Slade and 
Barrett having in the mean time failed.» Execution was issued 
against H. C. Fite for his own costs, and he paid them, to the 
amount of $194,39. 

Robert Williamson, the clerk, died before the issuing of 
the present writ, and William Lander administered on his 
estate. 

It was agreed that if his Honor should be of opinion with 
the plaintiff, judgment should be entered for him for $194,389, 
but if not, that a nonsuit should be entered. His Honor be- 
ing of opinion with the defendant, gave judgment according- - 
ly, and plaintiff appealed. 


Bynum and Fowle, for the plaintiff. 
Thompson, for the defendants. 


Barrie, J. The case agreed presents two questions, of 
which, the first is, whether the relator had any right of action 
against the defendant, Lander’s intestate, for his neglect, as 
clerk, to take security when he issued the writ in favor of 
Slade and Barrett against him, except for the penalty of two 
hundred dollars, given by the 42d section of the 31st chapter 
of the Revised Code; and if he had not, then the second is, 
whether a suit can be sustained upon the intestate’s official 
bond after his death. 

-Upon the first question, we are entirely satisfied, that the 
only remedy given by the statute to a defendant, in an action 
against whom the clerk has issued a writ or other leading 
process, without taking a bond with sufficient security for the 
prosecution of the suit, from the plaintiff, as required by the 
40th section of the act above referred to, is the penalty men- 
tioned in the 42d section. No other or additional remedy is 
mentioned, and none other can be necessary, if the defendant 
choose to avail himself of his right to have the suit dismissed 
on motion at the return term, as prescribed in the latter part 
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of the above mentioned 40th section. His costs, at that. time, 
must necessarily be inconsidegrable, and if he be compelled to 
pay them on account of the insolvency of the plaintiff, the 
penalty of two hundred dollars, which he may recover from 
the clerk, will be an ample remuneration. Hence, we find 
the act entirely silent as to any other or additional remedy ; 
whereas, in several other cases, in which a right of action, in 
addition to the penalty, is intended to be given to an injured 
party, it is given in express terms. 

Thus, in the 60th section of this same 31st chapter of the 
Rev. Code, we find it provided, that a defaulting witness shall 
pay the sum of forty dollars to the party, at whose instance 
he was summoned, “ to be recovered by scire fucias, and shall 
be further liable to his action for the full damages, which may 
be sustained for the want of such witness’ testimony.” 

So, the 17th section of the 105th chapter of the Rev. Code, 
prescribes that a sheriff, for not making a due retarn of pro- 
cess which has been placed in his hands twenty days before 
the term of the Court, to which it is returnable, shall pay to the 
party aggrieved one hundred dollars; and for a false return, 
shall forfeit and pay five hundred dollars, one half to the par- 
ty grieved, and the other half to any person who will sue for 
the same, “and moreover, be further liable to the action of 
the party grieved for damages.” 

Again, by the 81st section of the 34th chapter, a person, 
who entices away a slave, or harbors a runaway slave, shall 
forfeit and pay to the owner the sum of one hundred dollars, 
“and be further liable to the owner in an action for dam- 
ages.” These instances show, that wherever the Legislature 
intends to give an action for damages, on acceunt of an inju- 
ry done te a person, in addition to a penalty for the wrong- 
ful act, it is so declared in express terms, and the inference is 
irresistible, that where the penalty only is mentioned, the par- 
ty injured cannot have any other remedy. 

It.may be noticed,, as a confirmation of this view, that in 
the Revised Statutes (1 Rey. Stat. chap. 31, sec. 46) the two 
hundred dollars, which the clerk is required to pay to the de- 





IN THE SUPREME }OOURT. 


Fite v. Lander. 








fendant, for failing to take a well secured prosecution bond, 
is not prescribed as a penalty, but as a certain sum, in »the 
nature of stipulated damages ; for in the same section, a pen- 
alty of one hundred dollars is given to a common informer, 
for the same wrongful act, and we are not to presume that 
two distinct penalties were given for the same offense. 

It being thus ascertained, that the only redress given by the 
act, to the relator, for the non-feasance of the clerk, was for 
the penalty of two hundred dollars, we are of opinion, upon 
the second question, that the right to sue for that abated by 
the death of the clerk, and that no action can now be sustain- 
ed upon his official bond. The first section of the 1st chapter 
of the Revised Code, expressly excepts suits for penalties, 
from the provision which prevents the abatement of other 
suits, actions, or proceedings in Court. The right to sue for 
the penalty being gone, there is nothing to sustain the allega- 
tion of a breach of the clerk’s official bond. The right to an 
action, for the wrongful neglect of the clerk, died with his 
person, and a suit cannot now be maintained upon his official 
bond, any more than it can against his personal representative 
alone. The loss sustained in the present case by the relator, 
was as much owing to his own neglect as to that of the clerk, 
because he might have prevented it by having the suit dis- 
missed at the return term, for the want of a prosecution bond, 
After such neglect, he has no pretext for complaining of the 
loss of his remedy for the penalty, caused by the death of the 
clerk. 


Per Curiam, Judgment affirmed. 











T. J. FRESHWATER AND WIFE v. CALEB L. NICHOLS et al. 


As against wrong-doers and trespassers, a paramount right of property isnot 
necessary to support an action of replevin, but a naked possession, or a 
right of possession coupled with the beneficial interest, will do. 


Tats was an action of REPLEVIN, tried before Saunprrs, J., 
at Fall Term, 1858, of New Hanover Superior Court. 

The slaves in controversy originally belonged to one Caleb 
Nichols who by his last will and testament dated in 1797, be- 
queathed them to his wife for life, and then over to such of 
his children as should survive her. The testator, Caleb Nich- 
ols, left one child, the defendant, Caleb L. Nichols. After 
the death of the testator, Unity Nichols, his widow, married 
a second husband, and Mrs. Freshwater, the wife of the plain- 
tiff in this suit, is the offspring of this marriage. 

The plaintiffs offered in evidence a deed of gift to Mrs. 
Freshwater, of which the following is a copy: 

** Know all men by these presents, that we, the undersigned, 
do hereby agree and firmly bind ourselves to the following 
articles, to wit: that we, the said John Cruise and Unity 
Cruise and Caleb L. Nichols, do hereby agree to give unto 
Mary Jane Lee, the following property for her and her heirs, 
Unity Cruise’s natural life excepting, Orrice, Thomas and 
_ Ritty, three negroes, which we, the said John Cruise, Unity 
Cruise and Caleb L. Nichols, do defend all other claims made 
by us hereafter, whereof, we set our hands and seals, this 12th 
day of May, 1819. (Signed,) 

Witness, Joun Cruise, [Seal] 
Daniel McCiammy, her 
A. M. Swann. Unrry »Cruisz,[Seal.} 

mark. 
Cazes Lover Nicnots, [Seal.] 


Unity Cruise, the signer of this instrument, is the original 
Mrs. Nichols, and John Cruise is her husband. 

The donee in this instrament, Mary Jane Lee, was married 
in 1826 to Thomas O’Neal, and he, in pursuance of articles 
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signed before marriage, executed a conveyance of the slaves 
in question, Orrice, Thomas and Ritty, and their deseendants, 
to the trustees, Elihu Larkins and John Walker, in trust for 
the said O’Neal and wife, for their lives, and the life of the 
survivor, then over to their children, should they have any, 
in such proportions as the surviving parent might by will di- 
rect, but in default of issue, then such other person as the 
said surviving parent might by will direct. O’Neal died in 
the year 1849, and left his wife, the plaintiff, him surviving, 
but left no child. His wife administered on his estate. 

Plaintiffs then offered a deed of release from Walker, the 
sprviving trustee, to Mrs. O’Neal, then a widow, dated in 1854, 
releasing to her all right and title in the slaves. Larkins, the 
other trustee, was then dead, and his personal representative 
did not join in the release, being then unknown. 

Unity Cruise, the mother of the said Mary Jane, married 
one Holland, who was her last and fourth husband, whom she 
survived; and, upon her death, her daughter administered on 
her estate. 

A witness of the plaintiff proved that the negroes sued for, 
allof whom with the exception of Orrice, were the children or 
grand children of Ritty, were in the possession of Mrs. Hol- 
land, as far back as she could remember, say fifteen or twenty 
years, and that witness was about thirty-two years of age; that 
the negroes remained in the possession of Mrs. Holland until 
her death, which happened in 1847 or ’48; that she several times 
said she only claimed them for her life, and that at her death 
they were to go toherdanghter, Mary Jane. After the death 
of Mrs. Holland, the negroes went into the possession of the 
plaintiff, Mary Jane, and she held them for more than two 
years, at the end of which time they were taken from her by 
the defendants, who kept them for three or four days ; an ac- 
tion of replevin was then commenced by the present plaintiff, 
Mrs. O’Neal, having in the mean time, become Mrs. Freshwa- 
ter, and, in pursuance of the usual proceeding in such actions, 
the negroes in question, were taken from the defendants. by 
the sheriff, and delivered to the plaintiffs. That suit termina- 
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ted in 1855 by a nonsuit, and the negroes were put in jail for 
a few days, after which, being turned out, the defendants car- 
ried them off, when the writ in this case was issued, and the 
slaves restored to the plaintiffs. | 

The defendants contended: ist. That by the marriage 
contract, the title was shown to be in the trustees therein 
named. 

2ndly. That the release from John Walker did not operate, 
because of an adverse possession in the defendants at the time 
of its execution, and that Walker had lost his title at the time 
of the execution of the release. 

3rdly. That if it did operate, the plaintiff could not recov- 
er, because the personal representative of Larkins, the other 
trustee, did not join in the release. 

4thly. Plaintiffs claim was barred by the statute of limita- 
tions. 

The Court charged the jury that the plaintiffs were entitled 


to recover, reserving the question of law presented by the de- 
fendants exceptions. The jury found a verdict for the plain- 
tiffs, and the Court, upon consideration, gave judgment for 
plaintiffs. Defendants appealed. 


Wright and Strange, for plaintiffs. 
E. G. Haywood and London, for defendants. 


Manty, J. The deed of gift, under date of 1819, from 
John Cruise, Unity Cruise and Caleb L. Nichols, to the plain- 
tiff, then Mary Jane Lee, was sufficient to pass the title to the 
slaves now in controversy. 

This deed has been once before in this Court for construe- 
tion, (Vichols v. Holmes, 1 Jones’ Rep. 360,) and was then 
upheld as a valid conveyance of the slaves embraced in it. 
Indeed, upon an examination of the points made on the trial 
of the case below, we do not find that the question, on the 
legal effect of that deed, was renewed. It may be assumed, 
therefore, that the title to the grantee, by virtue of this deed, 
was originally valid. 
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Unity Cruise, the mother, died in 1847. Mary Jane Lee 
married, first, Thomas O’Neal, in 1826, who died in 1849. 
The plaintiff, Mary, is administratrix, both of her mother and 
her first husband. She became possessed of the slaves immée- 
diately after the death of her mother, and has continued in 
possession (with short intervals stated in the record) until the 
present time. 

Thus, prima facie, a right of property im the plaintiff, and 
a consequent right of possession seems to be clear. The points 
in defense, made below, rest upon an alleged outstanding title, 
under a settlement made by the first husband upon trustees 
for his wife, dated in 1826. It will be found by a reference 
to the facts, bearing on this matter of defense, that all that is 
outstanding of this trust title, is that which may be in the 
representative of one of the trustees, Elihu Larkins, who died 
about 1830, and whose representative is not known. 

The matter alleged to defeat the operation of the release 
from the other trustee, Walker, (viz., that there was an ad- 
verse possession at the time,) is without foundation to rest 
upon. The release is made in 1854, to Mary Jane O’Neal, 
who was at the time in possession of the slaves, claiming them 
in her own right, and we can see no reason why the instru- 
ment did not operate to convey the interest of the trustee and 
vest it in Mrs. O’Neal, so that as we have before said, there 
was nothing outstanding of the legal title, except what re- 
mained in the unknown representative of Larkins. 

We are decidedly of opinion, this outstanding right cannot 
be made available, by the defendant, as a bar to plaintiff’s 
recovery. 

Defendants do not in any way connect themselves with the 
title of Larkins, and appear to be mere trespassers and wrong- 
doers. As against such, proof of a paramount right of proper- 
ty is not necessary; a naked possession, certainly a right of 
possession, (connected, as it is in our case, with a beneficial 
as well as legal interest,) will do. In-Armory v. Delamere, 
(1 Strange, 504, S. OC. Smith’s leading cases, 151,) it was ap- 
parent, from the evidence, that the true right of property was 
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in a third party, but as this property was not connected by 
authority or transfer with the defendant, judgment was given 
against him. And in Rogers v. Arnold, (12 Wendall 37) the 
same law was applicable to replevin. 

This view of the case disposes of the exceptions to the rul- 
ing below, upon the first, second and third points of defense. 
The remaining one, arising upon the plea of the statute of 
limitations, we do-not perceive the force of. There are no 
proofs for it to rest upon. There has been no possession in 
the defendants, which could give title or bar a right, and 
none in any body else that could inure to their benefit. 

We think, therefore, the judgment of the Superior Court is 
correct. The needful rights of possession, and property to 
support this action as against mere wrong-doers, are found in 
plaintiffs, and they are entitled to their judgment. 


Per Curiam, Judgment affirmed. 








T. J. FRESHWATER and wife v. DANIEL B. BAKER. 


Judgment of nonsuit is within the equity of the proviso, Rev. Code, chap. 65, 
sec, 8, and the plaintiff may commence a new action within a year after 
the termination of the first. 


Tus was an action of pEeTiNUE, tried before Saunpers, J., at 
Fall Term, 1858, of New Hanover Superior Court. 

The facts of this case are almost identical with those set 
forth in Freshwater v. Nichols, decided at this term and re- 
ported, ante 251. The negro in question, Henry, is the son 
of Orrice, one of the slaves mentioned in the deed of Unity 
Cruise, John Cruise, and Caleb L. Nichols, to Mrs. Freshwa- 
ter, then Mary Jane Lee. The negro, Henry, together with 
the other slaves went into the possession of the plaintiff at the 
death of her mother, and was:held by her for two years, 
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when he was taken from her by the defendant, sometime in 
the year 1850. An action was commenced by her against 
the defendant for the said negro, in the same year, which 
pended until Spring Term, 1855, when it ended in a nonéguit. 
Plaintiff proved a demand and refusal, before bringing this 
suit. 

The points made by the defendant, and the ruling of the 
Court, in this case, are identical with those in Freshwater v. 
Nichols, supra. 

Appeal by defendant. 


Wright and Strange, for plaintiff. 
E. G. Haywood and London, for defendant. 


Manty, J. The facts in this case, so far as they relate to 
the first, second and third points of defense, are identical in 
all matters of substance with those in /veshwater v. Nichols, 
ante 251. The form of action is different, but the require- 
ments as to proofs are the same. For the reasons, therefore, 
which governed us in our conclusions, as to these points, re- 
ference may be had to the opinion in that case. 

The replication to the plea of the statute is good, and is sus- 
tained by the proof. The first action was instituted within the 
year after the defendant took possession, (1850.) There was 
a nonsuit in 1855, and the present action commenced to the 
next term of the Court, (within the year.) It has been re- 
peatedly held that a nonsnit, though not specially named, is 
within the equity of the proviso, in the 4th section of the Re- 
vised Statutes, ch. 65, (Rev. Code, ch. 65, sec. 8.) The time 
pending the first action, is not counted against plaintiffs ; 
Blackwell v. Hawkins, 6 Ired. 428; Long v. Orrell, 13 Ired. 
Rep. 123. 

We are of opinion plaintiffs are entitled to recover. 


Per Curram, Judgment affirmed. 











HANNAH E. PRIDGEN et al v. W. W. ANDERS et al. 


Petitions to lay out roads, are within the meaning of the Ist section of the 
3d chapter of the Revised Code, authorising the courts to amend pleadings, 
&c., in “any action” at any time before judgment. 


Tats was a petition for a public road, heard before Caxp- 
WELL, J., at Fall Term, 1859, of Bladen Superior Court. 

This petition was originally filed in the County Court, and 
after reciting that a public road, commencing above Mount 
Zion church, where the new road turns out, and ending below 
Lake creek, where the Elizabeth road intersects said road, had 
been closed up by petition to Court, te the great inconven- 
ience of the public, it prays the Court to “issue a writ to the 
sheriff, commanding him to summon a jury to re-open said 
road.” From the judgment of the County Court, granting 
this petition, the defendants appealed to the Superior Court, 
and at Spring Term, 1859, the plaintiffs moved for leave to 
amend. This was granted, and time allowed until the next 
term for the purpose. At the succeeding term the amended 
petition was filed, praying the Court “ to issue a writ to the 
sheriff, commanding him to summon a jury to Jay owt a pub- 
lic road, commencing above Mount Zion church, where the 
new road turns out, and ending below lake creek, where the 
Elizabeth road intersects said road, as nearly as convenient as 
the old stage road runs.” 

The defendant objected to the allowance of this amendment: 
Ist, because it should have been done at the last term; and 
2ndly, because it was not such an amendment as it was in the 
power of the petitioner to prescribe, viz., how the road should 
run. 

The Conrt refused the motion, and defendants :ppealed to 
this Court. 


_ Baker, for the plaintiffs. 
E. G@. Haywood, tor the defendants. 
17 
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Barttix, J. The very broad and extensive power given by 
the 3rd chapter of the Revised Code, to every court in the 
State, from the Supreme Court down to the lower tribunals, 
“to amend any process, pleading or proceeding” in any action, 
“either in form or substance, for the furtherance of justice, on 
such terms as shall be just, at any time before judgment render- 
ed thereon,” will certainly extend to the case of a petition to lay 
out and establish a public road. Why should it not? There 
is certainly as much necessity for the exercise of the power in 
such a proceeding as in any other, and we are unable to dis- 
cover, even the pretense of a reason, why an act, which it has 
been said, “ allows any thing to be amended at any time,” 
should be more restricted in a case like the present, than in 
any other process, pleading or proceeding, in any other kind of 
action; see Lane v. Seaboard and Roanoke Rail Road Com- 
pany, 5 Jones’ Rep. 25, and all the cases there cited and com- 
mented upon. 


Per Curiam, Judgment affirmed. 





D. S. REID, Governor, to the use of C. W. GRANDY v J. HUMPHREYS, 
et al. 


Where, a bond in the form of a constable’s bond, recited that the principal 
obligor had been appointed a constable by the County Court, and the bond 
was payable to the Governor of the State, but regular in other respects, 
and the reputed constable acted notoriously in that capacity, it was Held 
this bond might be sued on as a common law bond, although the record of 
the County Count was silent as to the appointment and qualification of the 


obligor as constable. 


Tus was an action of Dest, on a bond purporting to be a 
constable’s bond, tried before Saunpxrs, J., at Spring Term, 
1859, of Camden Superior Court. 

The bond declared on, bears date the 11th of March, 1851, 





DECEMBER TERM, 1839. 


Reid v. Humphreys. 





ae 








is payable to the Governor of the State, and is in the usual 
form of constable’s bonds. In the condition it recites “that 
whereas John Humphreys is by the Court of Pleas and Quar- 
ter Sessions, held for the county of Camden, appointed con- 
stable for the county of Camden, now, &c.” The plaintiff, 
on the trial, proved the hand-writing of the several obligors 
to the bond, and also, that the teste was in the hand-writing 
of the person who was clerk of the County Court at the date 
of the bond, and who is now dead; that the persons in whose 
presence it purported to have been acknowledged and signed, 
as the Court, were all acting justices of the peace of the coun- 
ty at that time; and that the bond was found on file in the 
clerk’s office of the County Court. He proved that Hum* 
phrey’s acted openly and notoriously as constable in Camden 
during the year 1851, but offered no other evidence of his ap- 
pointment or qualification, except the recital in the bond. In 
answer to a question by defendant, the clerk stated that he 
had searched the minute docket of the Court, but could find 
no record of the appointment of Humapheeys as constable, or 
of his qualification. 

The evidence, of Humphreys acting as constable, was ob- 
jected to as inadmissible to prove the fact of his being consta- 
ble, but was received by the Court. The plaintiff further 
proved that C. W. Grandy, for-whose use the suit is brought, 
in May of the same year’ as the date of the bond, put claims 
in the hand of Humphreys to collect, against solvent persons, 
and that by reasonable diligence, they could all have beer 
collected, and that one of the claims had been collected: 
It was further in proof, that Humphreys left the State some 
years since, and that a proper demand had been made of the 
other obligors, by the person for whose use this suit is brought. 
[t was insisted by the defendant— 

1st. That there was no sufficient prooff the delivery and 
acceptance of the bond sued on. 

2ndly. That such a bond as that declared on, is against the 
policy of the law, and void. 

Srdiy. That the condition of tHe bond can‘only inure to 
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the benefit of the obligee, and there is no breach or injury af- 
fecting him. 

4thly. If there can be a recovery, the damages are nomi- 
nal only. 

His Honor reserved the quéstion, as to the right to recover 
on the bond, and as to the measure of damages, and charged 
the jury, who rendered a verdict for plaintiff, assessing his 
damages at the full amount of the claims placed in the hands 
of Humphreys, by said Grandy. And it was agreed by the 
parties, that if the Court should be of opinion with the 
defendant, upon the first point reserved, then the verdict 
should be set aside, and a nonsuit entered ; or if with the de- 
fendant on the second point, then the verdict might be re- 
duced to a nominal sum. 

The Court being of opinion against the defendant, gave 
judgment for plaintiff on the verdict. Defendant appealed. 


Johnson, for plaintiff. 
W. A. Moore and Winston, Jr., for defendant. 


Manty, J. There is no question made but that the bond de- 
clared on, was executed by the obligors—was filed in the pro- 
per office, and that the person, whose appointment to the of- 
fice of constable is therein stated as a fact, assumed and per- 
formed the duties. Under these circumstances, we think the 
bond may be supported and enforced as a common law bond. 
It is quite well settled that bonds, intended to be official, but 
which for want of conformity, in some respects to the statute, 
are not so, will be supported as good bonds at common law; 
see Williams v. Ehringhaus, 3 Dev. 297, and the cases there 
cited. 

And so, public officers or agents, who are not such “ de 
jure,” by reason of a want of authority in the appointing 
power, or defect in the mode of appointment, but who have 
acted in the office under such defective appointment, are pre- 
cluded from alleging the informalities as a defense for mis- 
conduct. Neither can the sureties, who have voluntarily 
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joined him in a bond for the performance of his duties, and 
put him forward as an authorised officer, allege such infor- 
malities. These principles, as well as others involved in the 
case before us, are so fully discussed in the case of Jredell v. 
Barbee, 9 Ired. Rep. 250, that we refer to it for authority on 
all the points. The defendant, in that case, was the surety of 
King, who had been appointed by the County Court, guardian 
of a woman alleged to be a lunatic, and who had given the 
bond in suit, payable to the Governor of the State. 

The bond ought to have been payable to the chairman of 
the County Court, and was, therefore, defective in form, and 
the guardian appointed, was without power de jure, because 
the woman had never been found a lunatic, so as to confer 
the power to appoint, on the Court; yet, it was held the bond 
might be put in suit by the administrator of the lunatic in 
the name of the payee, and substantial damages recovered. 
The delivery and acceptance of the bond for the purposes de- 
clared, was held to be a matter of presumption, and other 
objections, identical with those now made, in the case before 
us, were held not to be available by way of defense. 

In the case of the United States v. Maurice, 2 Brocken- 
brough 115, referred to in the case of Zredell v. Barbee, an 
oflicer was held accountable, and the sureties upon his bond 
liable fur moneys received by him, although his appointment 
was made by one who had. no power to make it, and was, 
therefore, void. These two cases are in point, and together, 
are decisive of the case under consideration. 


Per ‘Curtam, Judgment affirmed. 
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WILLIAM B. RODMAN v. JEREMIAH GAYLORD. 


Where the evidence, as to the identity of a line belonging to another tract, 
called for in a deed, is unsatisfactory, and to reach it, requires a great de- 
parture from the course and distanee, it was Held to be error to instruct 
the jury, that the course and distance had to be abandoned, and that the hne 
was called for and must be run ta 

The running and marking a line in 3825, by a surveyor, (though now dead,) 
under a deed made in 1782, is not proof of the true position of that line, nor 
is it evidence of what the variation of the compass was between 1782 and 
1856. 


Action of rrespass Q. C. F., tried before Heatn, J., at the 
Fall Term, 1858, of Beaufort Superior Court. 

The action was brought for a trespass, alleged to have been 
eommitted just west of the line 4,5. The plaintiff introduced 
a grant from the State to J. G. Blount, for 8960 acres of land, 
lying in Beaufort county, dated 22nd December, 1798; the 
several lines of which, as first called for, are not material to 
this controversy. The first material call is “ N. 88°, E. 1360 
poles to a stake,” (X in the annexed diagram,) then N. 37°, 
E. 358 poles, to Redding Blount’s line of his Hancock survey, 
(claimed by plaintiff to be at 4,) then his line N. 50°, W. 100 
poles, to his corner (claimed to be at 5); then his line N. 50°, E. 
160 poles, to Gaylord’s line (D); then his line N. 40°, W. 225 
poles to his corner ; then N. 54°, W. 50 poles to his corner ; 
then his line S. 40°, W. 50 poles ; then his line N. 66° W. to 
his corner in Collins & Co. line; then their line 8. 85°, W. 
110 poles to their corner; then to the first station. The fig- 
ures A, B, 8, O, and B, D, 5, 8, represent tracts of land grant- 
ed to one Joseph Hancock in 1782, but it did not appear that 
Redding Blount was ever connected with them in any way. 
The line O, S, 5, in the Hancock patents, is laid down in 
those patents as running N. 50 W., and a point taken on it 
100 poles from the end, would be at 4, nearly in a line with 
the course of plaintiff’s line H, X, 4; the next line of the 
upper patent is laid down as running N. 50, E. 160 poles. 
After arriving at X, the terminus of the distance called for in 
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the line H, X, pursuing the course of the next call in plain- 
tiff’s deed, the Hancock grants would not be reached at all, 
but the line would run North of it, X, Y. ‘The nearest point 
of the Hancock line from X is at 5. 


The defendant contended that the line S, 5, in the Hancock 
patent laid down in the plat D, B, S, 5, was not the one call- 
ed for in the Blount grant, inasmuch as it was not shown to 
be “ Redding Blount’s line of his Hancock survey,” and that 
there being nothing to control the call for course and distance, 
the plaintiff would have to run the line as laid down X, Y. 
He also contended, that if it was necessary to run to the said 
grant as being the one called for, then it would have to be 
reached by the shortest distance, which was X, 5. 

His Honor charged the jury, that there being no evidence 
of any other Hancock patents or survey other than those rep- 
resented, the line of Blount’s patent from X, must abandon 
the course called for, and strike the line of one of these pat- 
ents; that in order to determine the point ‘to be arrived. at 
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after leaving X, it was proper to resort to the next subsequent 
call in the Blount patent, by reversing which, and running 
100 poles from 5 to 4, the point was found, which would be 
at 4. Defendant’s counsel excepted. 

The beginning of the lower Hancock patent was admitted 
to be at A. It was proved by a surveyer, that he ran the line 
from A to 0, that he found a line of marked trees from O to 
S, and that extending the line towards 5, according to the 
course of that marked line, the locus in quo would be on the 
plaintiff’s land, as above contended for by him; but that, 
running the line according to the compass, it would be on the 
Hancock land, and that ‘between these two courses, there was 
a difference of about a degree and ahalf. It was alsoin proof, 
by one Windley, a surveyor, that according to his experience, 
old lines were found to vary from the present running of the 
compass from one to two degrees. It was in evidence, that 
the line of marked trees referred to, was made by another Wind- 
ley, a surveyor, in the year 1825, for the purpose of making 
partition between certain heirs-at-law of persons claiming un- 
der Hancock, and that the said Windley is now dead. 

Upon this point, the Court charged the jury, that if they 
were satisfied that the compass had varied from the date of 
Hancock’s patent, then, in running that line from 4 to 5, they 
should allow the variation accordingly, and if satisfied that 
the marked line, was the line run on the original survey, 
(though marked afterwards,) that was the course now to be 
run, though it departed from the course called for, as shown 
by the present pointing of the compass. Defendant’s counsel 
again excepted. 

There was a verdict for the plaintiff, upon which the Court 
gave judgment, and the defendant appealed. 


Donnell, for the plaintiff. 
Warren, for the defendant. 


Pearson, O. J, For the purpose of extending the lines of 
the grant to John G. Blount, under which the plaintiffs claim, 
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they relied on the allegation, that the line 0 8. 5, the. western. 
boundary of the two grants isssued to Joseph Hancock in 
1782, was the line called for in the grant to John G. Blount, 
under the description, “‘ Redding Blount’s line of his Han- 
cock’s survey.” Whether this be the line, is a question of 
fact, and his Honor erred, in assuming, that to be the fact, as 
he did, in charging, “ there being no evidence of any Han- 
cock patents or survey, other than those represented, the line 
of Blount’s patent from X, must abandon the course called 
for, and strike the line of one of those patents.” Whether 
any one of the lines of those patents, was the line called for, 
in the patent to Blount, was a question for the jury: provi- 
ded, there was any evidence to support the allegation ; it may 
well be doubted, whether the absence of evidence, in respect 
to any other Hancock patent or survey, furnishes any evi- 
dence upon the question ; if it does, it was for the jury to say, 
whether it is sufficient to establish the allegation, taken in 
connection with the fact, that it was not proven that Redding 
Blount ever owned the two tracts granted to Joseph Han- 
cock, and with the further fact, that from X, where the dis- 
tance gives out, the next call Worth 37, East 350 poles, makes 
a large angle, and both the course and the distance, would 
carry you greatly orth of either of the two tracts granted to 
Joseph Hancock, and the next call, North 50, W. 100 poles, 
to his corner, would carry you still further Worth of them; 
and the next: then Ads line North 50, E. 160 poles to Gay- 
lord’s line, would carry you entirely away from them, thus 
giving room to infer that the “ Redding Blount line of his 
Hancock survey,” had no reference to the lines of either of 
those two tracts of Joseph Hancock, but referred to the line 
of some other tract lying to the Worth, which Joseph. Han- 
cock, or some other Hancock, had at one time surveyed and 
sold to Redding Blount, but, for which he never took a grant, 
and the jury should have been instructed, if they were not 
satisfied in respect to the line called for, there was nothing to 
control the course and reese of the grant under which the 
plaintiff claimed. 
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We think his Honor erred also, in the position, that.a line 
marked in 1825, for the Joseph Hancock grants, furnished 
sufficient data to show the variation of the compass in 1782. 
It was not competent evidence to establish the location of the 
line ; and, supposing that to have been the line in 1825, when 
the surveyor took occasion to mark it gccording to the com- 
pass at that time, non constat, that it corresponded with the 
compass in 1782, any nearer than in 1856, the date of the 
last survey. 

As the verdict was for the plaintiff in respect to both of the 
alleged trespasses, an error, as to one, entitles the defendant 
to a venire de novo ; for which reason, we will not enter into a 
consideration of the points made as to the other. 


Per Curtam, Judgment reversed and a venire de novo. 








DANIEL N. BUIE v. DUNCAN KELLY. 


Suits upon notes of different dates, due at different times, and payable to 
plaintiff in different rights, cannot be consolidated. 

Where the Court directs a consolidation of suits, it can only direct the costs 
of the rule to be paid by the plaintiff, and should leave the general costs to 
abide the result. 


Tus was a motion to consolidate, heard before CatpwEL1, 
J., at the last Fall Term of Bladen Superior Court. 

The plaintiff in this suit, had sued out attachments against 
the defendant, for seven different causes of action: 

1st. Upon a note dated the 4th of February, 1848, due 
one day after date, for $11.50, and payable to plaintiff as guar- 
dian of John Campbell’s children. 

Qndly. Upon a note for $10.00, dated the 7th of Februa- 
ry, 1848, due February, 1849, and payable to plaintiff as guar- 
dian of Angus Campbell’s children. 

8rdly. Upon a note for $15.00, dated the Ist of February, 
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1847, and due on the 1st of February, 1848, payable to plain- 
tiff as guardian of Angus Campbell’s children. 

4thly. Upon a note for $1.50, dated 3rd of March, 1845, 
and due in February, 1846, payable to plaintiff as guardian 
of John Campbell’s childrer. 

5thly. Upon a note for $0.75, dated the 1st of September, 
1844, and due in February, 1845, and payable to plaintiff as 
guardian of John Campbell’s children. 

Bthly. “ Upon a note for $5.00, dated October 26, 1851, due 
one day after date, and payable to plaintiff in his own right. 

Tthly. Upon a note for $1.60, dated August 23rd, 1852, 
due one day after date, and payable to the plaintiff in his own 
right. 

These suits were commenced before a justice of the peace, 
from whose judgment an appeal being taken to the Superior 
Court, a motion was made in that Court to direct the consolida- 
tion of the first five suits as they are stated above, and also the 
last two. The Court allowed the motion, and directed a judg- 
ment against plaintiff for the costs of three suits. From this 
judgment the plaintiff appealed to this Court. 


Baker, for plaintiff. 
E. G. Haywood, tor defendant. 


Man ty, J. The rule for consolidation, which is the subject 
of this appeal, is erroneous There are several reasons why it 
is 80. 

The notes in suit, originated at different times, were due at 
different times; two of them are due to the plaintiff in his 
own right; two as the guardian of one family of children, and 
three as the guardian of another. With this diversity of 
claim, it is probable the matter of defense, if there be any, is 
different, and consequently, the replication and proof in each, 
will be different. 

‘To compel a consolidation, under such circumstances, would 
not be in accordance with any practice in the courts of North 
Carolina, or elsewhere, that we are aware of. 
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In the case of Thompson v. Shepherd, 9 Johns. Rep. 262, 
it was adjudged in the Supreme Court of New York, that a 
consolidation rule, moved for under precisely similar circum- 
stances, wasimproper. And the Court, prescribing a guide, in 
such cases, says, that to prevent oppression by an unnecessary 
accumulation of costs, a consolidation may be ordered when se- 
parate suits are brought upon notes or contracts made at the 
same time, and which might have been united in one action, 
and when the defense is the same in all. 

There is another reason arising out of the particular laws of 
this State, why a consolidation of small claims, subject to the 
jurisdiction of a justice of the peace, should not be compell- 
ed. The stay of execution is not the same, and the rights of 
the plaintiff might, in that way, be injuriously affected; forif a — 
court of record may consolidate, we suppose a justice of the 
peace may. 

The order below, for the costs of the cases to be paid by the 
plaintiff, is without any warrant of law. The utmost power 
of the Court, in a case, proper for consolidation, is to di- 
rect the costs of the rude to be paid by plaintiff, and the gene- 
ral costs should be allowed to abide the issue, subject to such 
discretionary powers as are vested in the Court by statute. 

This opinion must be certified to the Superior Court of Bla- 
den, to the end that the rule appealed from, may be reversed, 
and that the cases may be proceeded in according to law. 


Per Curiam, Judgment reversed. 
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WILLIAM FELTON, Adm’r., v. MARY C. REID. 


Where a feme covert, having a separate estate, but living with her husband, 
contracted debts, without charging them, specifically, on her estate, 
and without the concurrence of her trustee, and after her husband's death, 
promised, without any consideration, to pay such debts, it was Held that 
such promise was void. 

Where one of two partners of a firm retires from it, and assigns all his inter- 
terest in the store accounts to the other, and the latter afterwards dies, it 
was Held that actions to recover such debts, should be in the name of the 
surviving partner, and not in that of the personal representative of the de- 
ceased one, to whom they had been assigned. 


Tus was an action of assumpsit, tried before Saunprrs, J., 
at Spring Term, 1859, of Perquimons Superior Court. 

The following case agreed was submitted to the Court: 

The intestate of the plaintiff and one Ball, were in co-part- 
nership in trade, up to the 13th of November, 1855. During 
the years 1854 and 1855, an account was contracted by the 
defendant with the firm. On the 13th of November, 1855, 
the partnership of Long and Ball was dissolved, and Ball, for 
value, conveyed and assigned all his interest in the goods on 
hand and the notes, bonds and accounts of the firm to Long, 
the intestate of the plaintiff. Amongst the accounts so assign- 
ed, was that against the defendant. Long continued the bu- 
siness, and the defendant traded with him until his death, 
which happened in September, 1856. 

During the years 1854 and 1855, the defendant was a feme 
covert and lived with her husband, but had separate property 
in the hands of a trustee, and it was in evidence, that she 
promised to pay these bills herself, after they were contract- 
ed. Inthe year 1856, after the death of her husband, she 
wrote to Long a note, the material part of which is as follows : 

“Mr. Long. At your convenience, some time soon, please 
make out my last year’s account and send it up to me; I want 
too see how we stand. I shall pay you $50, as soon as I can 
get it from , and by the last of the year, if I live, I will 
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settle up all I may, uat.that time, owe you. Be assured, my 
dear sir, you shall never lose one cent by me.” 

The whole amount of the account against the defendant for 
the years 1854 and 1855, was $297,77, and for 1856, was 
$143,41. Upon this, was a payment, made to the present 
plaintiff, of $200,37, on the 14th day of April, 1857. The 
defendant made one of these payments by an agent, and direc- 
ted him to tell the plaintiff to credit her account with the 
amount, and not her husband’s. The plaintiff applied this 
payment to her account of 1854 and 1855; this payment was 
larger than her account of 1856. It was also shown, that 
her husband had an account with the plaintiff’s intestate, 
which was produced and identified on trial, and shown to be 
still unpaid. ' 

Long died in September, 1856, and the plaintiff, his admin- 
istrator, carried on the store for a while. The defendant, af- 
ter Long’s death, in the latter part of the year 1856, wrote to 
one Ferrell, a clerk in the store, as follows: “Mr. Ferrell, 
say to Mr. Felton, when I can see Mr. , at February 
Court, to settle with him for the bond of his wards, I shall be 
able to pay him near $200 on my account.” 

Upon this state of the facts, his Honor directed a verdict to 
be entered for the plaintiff, for the sum of $164,07, the bal- 
ance due, subject to the opinion of the Court, as to whether 
the action could be maintained. His Honor afterwards set 
aside the verdict, and directed the plaintiff to be nonsuited, 
upon the ground, that as the defendant was a feme covert, 
when the accounts, in 1854 and 1855, were contracted, no 
action could be brought against her, individually, notwith- 
standing the death of her husband before action brought, and 
the promise she made, in the note to Long, after her hus- 
band’s death ; and further, upon the ground, that the plain- 
tiff could not claim, in this suit, for the partnership debt of 
Long and Ball. From this decision, the plaintiff appealed to 
this Court. 

Winston, Jr., and Hines, for the plaintiff. 

Jordan, for the defendant. 
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Manty, J. The judgment of the Court below, is warrant- 
ed by either one of the grounds, upon which it is aes in 
that Court. 

The account for goods, which the feme covert ran up in 
1854 and 1855, she was not bound to pay, either in law or 
equity. An ‘original obligation, at law, we suppose, ‘is not 
alleged ; and in equity, by reason of her separate estate, we 
have decided, at this term, she is not bound. 

The subject was considered in the case of Draper, Know 
and Co. v. Jordan, in Equity at this term, and the general 
principles there is established, that a feme covert, having a 
separate estate, is not liable, in equity, through such estate, 
to her debts and engagements, unless these be charged speci- 
fically upon the separate estate, with the concurrence of the 
trustee. 

Being bound, therefore, neither in law nor equity, to pay 
this account, it will follow that her promises, made after dis- 
coverture, are not supported by any sufficient consideration, 
and will not sustain the action, The insufticiency of such 
consideration is well settled; see /Zatchell v. Odom, 2 Dev. 
and Bat. 302, and cases there cited. 

The judgment of the Court is sustained by the other ground 
also. The action ought to have been in the name of the sur- 
viving partner, and not in the name of the representative of 
the assignee. There is no error. 


Per Curiam, Judgment aftirmed. 
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WILLIAM HAYS v. JOHN O. ASKEW. 


Where the owner of land conveyed it, reserving aright of way therein 
through a certain avenue, and afterwards built a house in said avenue, it 
was //eld that an action of trespass was the proper remedy for the grantee. 

Where a person built a house on the land of another, so near the house of 
the owner as to darken it, and otherwise greatly impair its value, it was 
Held in an action of trespass, that the jury were confined to the actual pe- 
cuniary injury, and could not give vindictive or exemplary damages. 


Tus was an action of TRESPASS, QUARE CLAUSUM FREGIT, tried 
before Many, J., at Fall Term, 1859, of Hertford Superior 
Court. 

This action was brought for putting up a house on the plain- 
tiff’s land. It appeared that the land trespassed upon, had 
been conveyed, a few years before by defendant, to plaintiff, 
that in the conveyan@e there was a reservation by the de- 
fendant of a right. of way along an avenue through the 
land ; that plaintiff purchased it for a business site; that he 
erected a store-louse on it, fronting the avenue and near to 
it, and was then carrying on a mercantile business, when the 
defendant becoming unfriendly, put up a ware-house, for his 
own use, in the avenue, immediately in front of the store, the 
corner of the house being about seven feet from the plaintiff's 
store, and extending along its side somewhat obliquely. This 
ware-house was put up by defendant against the remonstran- 
ces of plaintiff, he being present, and endeavoring, ineffectu- 
ally te prevent it. The ware-house was so close to the store 
as to darken it, and make it liable to smoke when the wind 
was from a certain quarter, and it was impossible to turn a 
cart before the sture-house, fronting the avenue, thus greatly 
impairing its utility and agreeableness as a place of business. 
The avenue, above mentioned, had been laid out by the per- 
son from whom defendant purchased, and was used by him, 
as a passage from his dwelling to the public road, and had 
been so used by the defendant; it had also been used by the 
public for the space of twenty-five years or more, but no ju- 
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risdiction over it had, at any time, been assumed by the Coun- 
ty Court, and it continued to be called after the owner of the 
land, (Askew’s avenue.) 

Two points were made: first, whether the action of trespass 
would lie; and secondly, whether vindictive or exemplary 
damages could be given. 

Upon a finding by the jury that this was a way laid off by 
the person under whom the defendant claimed, for his private 
use, and subsequently used by all who wished the permission 
from said former owner or from defendant, with no claim 
at any time, of a right of way by the public, the Court 
held that it was a‘private way, and the dominion and right of 
soil, continuing in the owners, (the Askews) passed by the 
conveyance to Hays, and gave him such a right to the Jo- 
cus in quo, as to make the action of trespass the proper reme- 
dy. | 

The Court, furthermore thought that if the trespass was 
committed forcibly, in-the plaintiff’s presence, and under cir- 
cumstances of insult and oppression, (that is to say if the jury 
found it so,) they were at liberty to go beyond the simple pe- 
cuniary injury, and give exemplary or vindictive damages.— 
Under instructions accordingly, the jury found for plaintiff. 
Judgment. Appeal by defendant. 


Barnes, for plaintiff. 
Winston, Jr., for defendant. 


Pearson, C. J. We concur with his Honor that trespass, 
quare clausum fregit, is the proper form of action. But we 
do not think the evidence makes a case where the jury are at 
liberty give vindictive damages. We can see no evidence of 
personal indignity offered to the plaintiff or of “insult or op- 
pression,” other than such as ordinarily occurs when two men 
differ as to their right to a piece of land, and one, in the con- 
fident belief that it is his property, takes possession in the pres- 
ence of the other, and contrary to his remonstrance, and is 
determined to assert his right of property at the risk of the 
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consequences. That the defendant had some ground to be- 
lieve that the land belonged to him, is apparent from the fact, 
that the question of title depended upon the construction of 
a deed which was decided in his favor in the Court below, al- 
though otherwise held in this Court, on the ground, that the 
reservation gave to the defendant only a right of way, as dis- 
tinguished from a right of property in the soil; Hays v. As- 
kew, 5 Jones’ Rep. 63. 

And that he actually believed the land belonged to him, is 
apparent from the fact that he built a house on it, which, if it 
turned out that the land belonged to the plaintiff, would pass 
with it, so that he might use or otherwise dispose of it, without 
paying any thing for it. 

As the defendant, after his entry, retained the possession of 
the house, and the land on which it stood, the plaintiff was 
only entitled to recover for the original entry, and could not 
allege a trespass with a continuendo from day to day, until 
he had regained the possession, so as to have the benefit of 
the jus postlimininii. There is error. 


Per Curtam, Judgment reversed and a venire de novo. 
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NEUSE RIVER NAVIGATION COMPANY v. THE COMMISSIONERS 
OF NEWBERN. 


Where an act of Assembly authorised a corporation to take stock in a publie 
enterprise, to a certain amount, and the only means provided for raising 
the money, was by issuing bonds, and the amount of the bonds to be issu- 
ed, was restricted to the amount of the stock to be taken, it was Held that 
that these bonds could not be sold for a price less than par. 


A corporation can take nothing in payment of stock subscribed, except mo- 
ney, unless by express provision of its charter. 

Where the authorities of an incorporated town were authorised by act of 
Assembly, to subscribe for stock in a navigation company, and to pay for 
the same by the sale of their bonds, to be issued on certain terms, and such 
subscription was made; to a mandamus to compel the payment of the 
money, it was Held to be a sufficient return by the defendants, that they 
had prepared and executed the bonds, and had offered the same for sale by 
public advertisement, and had diligently endeavored otherwise to effect'a 


sale thereof, on the terms prescribed by the acts of Assembly, and had not 
been able to sell them. | 


Tus was a petition for a PEREMPTORY MANDAMvS, heard be- 
fore Sueruern, J.,.at Spring Term, 1859, of Craven Superior 
Court. 

The petition sets out an Act of Assembly incorporating the 
Neuse River Navigation Company, and also an act amending 
its charter, and authorising the company to increase their 
capital stock to an amount not exceeding four hundred thou- 
sand dollars. It then sets out an act incorporating the town 
of Newbern, and providing for the election of commissioners 
by the freemen of said town, and provides that when so cho- 
sen and qualified agreeably to said act, they shall be a body 
politic, by the name of “The Commissioners of Newbern,” 
and, by that name, to have perpetual succession by election 
of the freemen of the town. It next recites an act of Assem- 
bly passed on the 22d of December, 1852, entitled “an act to 
enlarge the powers of the commissioners of the town of New- 
bern.” This enacts, among other things, “that it shall and 
may be lawful for the commissioners of the town of New- 
bern te subscribe for five hundred shares of the capital stock 
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of the Neuse River Navigation Company, to be held by the 
commissioners of the town of Newbern, for the use and ben- 
efit of said town.” By the second section of said act, it is en- 
acted, “ that to enable the commissioners of the town of New- 
bern to meet the payments which may be required by the 
Neuse River Navigation Company, on the stock subscribed 
for by virtue of said act, the said commissioners are author- 
ised and empowered, from time to time, or at such time or 
times as to them shall seem fit, to make, execute and deliver 
their bonds for the payment of such sums of money as they 
may think proper, in the aggregate, not exceeding fifty thou- 
sand dollars, which bonds shall be signed by the intendant of 
police for said town, and sealed with the corporate seal of said 
corporation, shall be payable not less than ten nor more than 
twenty years from the time of their respective dates—shall 
severally be for sums not less than five hundred, nor more than 
ten thousand dollars, and shall bear interest at a rate not ex- 
ceeding six per cent. per annum, to be paid annually; that 
the owners or holders of said bonds shall not be required to 
include the interest accruing thereon in the list of taxable 
property, and that such bonds or interest, shall not be subject 
to any tax whatever; and to provide for the payment of the 
interest on these bonds, as the same may become due, and 
raise a sinking fund for the discharge of the bonds when they 
should become due, the commissioners are authorised, from 
year to year, to levy and collect from the real estate within 
the limits of the said town, such an amount of taxes, in addi- 
tion to those required for other purposes, as will be sufficient 
for this.” 

Said amendments were duly aecepted by said corporation, 
and, on the 13th of July, 1854, at a regular meeting of the 
commissioners of Newbern, they passed a resolution which 
was regularly entered upon the books of the corporation in 
the following words: “Resolved, That we, the commission- 
ers of Newbern, by virtue of the power and authority vested 
in us, by an act of the General Assembly, passed on the 22d day 
of December, A. D. 1852, entitled an act to enlarge the powers 
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of the commissioners of the town of Newbern, will subscribe 
for five hundred shares of the capital stock of the Neuse Riv- 
er Navigation Company, to be held by the commissioners of 
Newbern for the use and benefit of the said town, and the in- 
tendant of the said tewn, John D. Whitford, is hereby author- 
ised and appointed to make said subscription in the name of 
the commissioners of Newbern, and that the said intendant 
be furnished by the clerk to the commissioners of Newbern, 
with a copy of this resolution, under the seal of said corpora- 
tion, as his authority te act in the premises.” 

By virtue of this resolution, a subscription for five hundred 
shares of the said capital stock was duly made, and the Neuse 
River Navigation Company required, shortly thereafter, a 
payment of fifteen thousand dollars to be paid by said com- 
missioners on said subscription, and at a regular meeting of 
said commissioners on the 31st July, 1856, they passed a res- 
olution which was duly entered upon the books of the corpo- 
ration in the following words: 

“ Resolved, That as the Neuse River Navigation Company 
has called for $15.000 of the town subscription on the books 
of said company, that the Intendant be, and is hereby authoris- 
ed and requested to prepare bends to that amount; which said 
bonds to bear date from the 3ist July, 1854, and payable 
twenty years after date, and that a tax of seventeen cents on 
the $100 valuation of real estate be laid, to meet the annual 
interest on said bonds.” 

The petition further alleges that the Neuse River Naviga- 
tion Company daly required and called for two assessments 
from the commissioners of Newbern on the capital stock sub- 
scribed for, as aforesaid, amounting, together, to the full sum of 
$50,000, of both of which, the said commissioners were duly neti- 
fied. That this money was repeatedly demanded of the said com- 
missioners, and a frequent request made that they would ful- 
fil their contract, under the provisions of the act, but they re- 
fuse to do so, or to lay any taxes, or to issue any bonds, under 
the said act in relation thereto. 

Tn the return of the defendants, they admit these faets as 
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stated in the petition. But, with regard to the bonds prepar- 
ed by them, and for answer to the charge of having violated 
their contract, the defendants state in their return, “ we, com- 
missioners do further return and certify that the then commis- 
sioners of the said town, did offer the said bonds for sale, did 
by advertisements in divers newspapers, to wit, the Weekly 
News, a newspaper published in said town, by the space of 
five months, to wit, from the 30th of September, 1854, to the 
1st of March, 1855, notify the public that the said bonds were 
made, and ready to be issued to purchasers, and did invite 
any and all persons to apply for and become purchasers there- 
of, and did also send out agents into different parts of the 
country, to wit, the then president of the Navigation Compa- 
ny and others, to endeavor to procure purchasers for the said 
bonds, and did otherwise faithfully and diligently endeavor to 
make sale of said bonds during the time aforesaid and after- 
wards ; these efforts notwithstanding, no persons did or would 
purchase the said bonds or any of them; and so, in fact, as 
we the said commissioners do return and certify, the said 
bonds were not issued, because no one would purchase them, 
and for no other reason.” 

It is further stated in the return, that at a meeting of the 
stockholders of the Neuse River Navigation Company, held 
on the 14th day of August, 1854, a resolution was passed, 
which, after reciting in the preamble that the stockholders 
had learned that it was the intention of the president and di- 
rectors of the company to accept the bonds of the town of 
Newbern, in payment of the stock subscribed for, by said 
town, proceeds to characterise such a proceeding as illegal 
and unjust to the other stockholders, who were required to 
pay their instalments in cash, and it further declares that the 
president and directors have no authority thus to compound 
for the payment of the stock, and it expressly requires that 
all payments must be made in cash. , 

Upon this return being made, 'the counsel for the petitioners 
moved-to quash the said return. The Court, after argument 
and inspection of the return, declared the same insufficient, 
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and allowed the motion ; and thereupon ordered the peremp- 
tory mandamus to issue. Defendant appealed to this Court. 


Donnell, McRae, and Haughton, for petitioners. 
Badger, J. W. Bryan, Green, Winston, and Stevenson, for 
defendants. 


Pearson, C. J. Where an individual subscribes for stock 
or otherwise contracts a debt, it is no reply to an action, for 
him to say he is unable to raise the money! In regard toa 
municipal corporation, other considerations are presented, and 
the question may be a very different one, by reason of its 
known limited capacity. A corporation has no power to sub- 
scribe for stock, or to raise money to pay the subscription, ex- 
cept the power expressly given by its charter; consequently, 
the subscription is made, and is presumed to be accepted with 
direct reference to this state of things, and if the money, to 
pay the instalment, cannot be raised by the means authorised 
by the charter, owing to the restrictions imposed after a dili- 
gent and honest effort to do so, the corporation is in no legal 
default, because the failure originates in a want of capacity, 
which was known to both of the contracting parties, and sub- 
ject to which the subscription was made by one and accepted 
by the other party. This qualified power to raise funds might 
have been a very proper ground for refusing to accept the 
subscription, but it ean furnish no just ground of complaint, 
although, from unexpected circumstances, it turns out that 
the power cannot be made available. 

The present case presents this question, does the charter re- 
strict the power to issue bonds so that none can be issued ex- 
cept at par? This Court is of opinion that such is the proper 
construction. The amount of stock to be subseribed for, (500 
shares,) is $50.000. The only means of raising money to meet 
the payment, is by issuing bonds, and this power is expressly 
restricted, “not exceeding $50.000.” As the amount of the 
bonds is not to exceed the amount to be raised, of course the 
bonds cannot be issued except at par, and indeed an expecta- 
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tion is fairly to be implied that, possibly, as the bonds were 
not to be subject to taxation by the State, and the interest 
was payable annually, to be secured by town taxes, and the 
stock in the navigation company, together with all dividends, 
after paying the interest, was to constitute a sinking fund, for 
the ultimate discharge of the principal, the bonds, thus seeur- 
ed, might command a premium, so as to make it unnecessary 
to issue the full amount; at all events, that amount was not 
to be exceeded, and there is nothing to support the construc- 
tion that the bonds were to be issued if they would only real- 
ise, say fifty cents in the dollar, whereby one half of the stock 
would be unpaid for, and a debt of fifty thousands dollars in- 
curred, and then the stock be forfeited and sold for the bal- 
ance due of subscription, leaving the town, minus fifty thou- 
sand dollars, and the bond-holders deprived of the collateral 
security of the stock, and with nothing to look to but taxes 
on the town, to be imposed by the citizens themselves, or if 
their public virtue could not stand that test, then to be co- 
erced by peremptory writs of mandamus, from time to time. 
The suggestion, that the plaintiff will receive the bonds of the 
defendant at par, i. e. in payment of the subscription is met 
in two ways. It is set out in the return which, as there is no 
traverse, must be taken as true, that the Neuse River Navi- 
gation Company had taken this subject into consideration, and 
refused to allow their president and directors to accept the 
bonds of the defendant at par. But the main objection to it 
is, that the plaintiff, like the defendant, is a corporation of 
limited powers, and is not authorised to accept in payment of 
subscription of stock any thing but money—dollar for dollar, 
and it is well that it should be so; for, in those charters where 
power is expressly given to receive work and materials in 
payment of subscriptions, we believe experience has shown, 
that the company is always subjected to much loss and incon- 
venience. ; 

As there is no traverse, the allegations of facts set out in the 
return, are taken to be true, and this Court is of opinion that 
the return was sufficient. The judgment of the Court. below, 
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directing a peremptory mandamus to issue, will be reversed, 
and judgment entered in favor of defendant. 

It may be proper to add, that the counsel of the defend- 
ants having waived objections to form, in order to put the 
case on its merits, we have not considered the variance be- 
tween the prayer of the petition for the writ, and the writ.— 
One is “to pay the money,” the other to “issue the bonds.” 


Per Curiam, Judgment reversed. 





COMMISSIONERS OF LOUISBURG v. EDWIN HARRIS. 


An act of Assembly, allowing a magistrate of police of an incorporated town 
to fine offenders, for disorderly conduct not cognizable by the general law, 
is not unconstitutional. 

Where a town ordinance provided, that for certain disorderly conduct, the 
offender should pay a penalty of not less than one, nor more than twenty 
dollars, it was Held that such ordinance was void for vagueness and uncer- 
tainty. 


Turis was an action for a violation of a town ordinance, 
brought by appeal to the Superior Court for Franklin county, 
and tried before Suernerp, J., at Fall Term, 1859. 

The plaintiffs gave in evidence an act of Assembly, passed 
in 1855, entitled “an act to provide for the better government 
of the town of Louisburg, in Franklin county.” This act 
gives the commissioners full power to pass all needful rules, 
regulations and by-laws, for the government of the town, 
not inconsistent with the constitution of the United States or 
of the State of North Carolina. 

The plaintiffs then gave in evidence an ordinance passed 
by the commissioners of said town, on the 12th of February, 
1858, which provides that “all disorderly conduct, whether 
committed by white men, boys, free negroes, or slaves, shall 
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be prohibited under a penalty of not less than one nor more 
than twenty dollars; all persons guilty of violating the peace, 
quiet or good order of the town of Louisburg, shall be arrest- 
ed by the town constable and carried before the magistrate of 
police and fined 4s above provided, not less than one nor 
more than twenty dollars.” 

The act of Assembly incorporating the town of Louisburg, 
gives the right of appeal to the Superior Court, to persons 
convicted under town ordinances, passed in pursuance of said 
act. , 

It was admitted, that after the passing of this ordinance, 
the defendant, Harris, came into the town, became intoxica- 
ted, and was disorderly, disturbing persons by loud shouting 
in the streets. He was brought before the magistrate of po- 
lice, and fined three dollars, and from this judgment he took 
an appeal to the Superior Court. The warrant, under which 
he was arrested, after reciting the act of Assembly, and the 
town ordinance, and after declaring that Edwin Harris had 
violated the same, proceeds, “ whereby, and by force of said 
statute, the said E. Harris has forfeited, for the said offense, 
accordintg to the penalty of said ordinance, the sum of not 
less than one, nor more than twenty dollars, and thereby, and 
by virtue and force of said act of Assembly or statute, and of 
said ordinance, an action has accrued to the commissioners for 
the town of Louisburg; these therefore, are to command you 
to take the body of the said Edwin Harris, and him have be- 
fore me, William H. Pleasants, magistrate of police for the 
town of Louisburg, to answer the said complaint of the com- 
missioners of said town, for a violation of said ordinance, &c., 
and to render to said commissioners the penalty for such vio- 
lation. Herein, &c.” 

The defendant’s counsel asked his Honor to instruct the ju- 
ry that according to law, the defendant was not guilty. This 
was refused by the Court, who charged the jury, that if the 
testimony was believed, they should find the defendant guil- 
ty. Defendant excepted. Verdict for the State. 

The defendant moved, in arrest of judgment, for the reason 
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that the act allowing the magistrate of police to fine, was un- 
constitutional, but the motion was refused. Judgment for 
plaintiff for $3.00 and costs. Defendant appealed. 


Davis, for plaintiff. 
Jenkins and Batchelor, for defendant. 


Prarson, C. J. There is no ground to support the position 
that the statute is unconstitutional. The Legislature has pow- 
er to confer on a municpal corporation authority to make by- 
laws and regulations for its “ better government,” and, in pur- 
suence thereof, the corporation may impose fines and penal- 
ties, so as to prevent the commission of acts calculated to dis- 
turb the good citizens of the town, although such acts be not 
of a character so grave as to fall within the rules of the com- 
mon law, or any provision of the general statute law. In- . 
deed, one main purpose of an act of incorporation, is to ena- 
ble the town to have more stringent rules for its better gov- 
ernment, than such as apply to the state at large. The sup- 
posed necessity for it being, that a dense population has col- 
leeted in a particular locality, so as to call for special regula- 
tions, in order to ensure good order, and promote the quiet 
and comfort of the citizens. 

But this Court is of opinion that the ordinance in question, 
is void for uncertainty, and its enforcement is impracticable, ac- 
egrding to the settled mode of proceeding in our courts, by 
reason of its vagueness, in respect to the amount of the pen- 
alty. That is not fixed by the ordinance, but is left open, be- 
tween one and twenty dollars, to be afterwards fixed by the 
magistrate of police on the trial, according to the cireumstan- 
ces of each case. This manner of imposing penalties com- 
mends itself in one point of view, because it leaves the mat- 
ter open until the evidence is heard, and the aggravating or 
mitigating circumstances are found; but, as before remarked, 
it is impracticable, according to the settled modes of proceed- 
ing in our courts, although the same end could be effected by 
a slight change in the provisions of the ordinance, that is, by 
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imposing a fine of twenty dollars for the offense, with a pro- 
vision, that, after conviction and judgment, the magistrate of 
police shall have power to reduce the penalty to a sum. fot : 
less than one dollar, by remitting the excess. _~ 

For the purpose of showing that the ordinance as framed, 
cannot be enforced, it is only necessary to advert to the fact, 
that an action of debt will only lie for a “sum certain,” and 
the inconsistency of the warrant, in this instance, with the 
nature of the action of debt, is obvious on its face, and we 
have no doubt, greatly embarrassed the learned counsel, who 
drafted it, “ whereby the said Harris has forfeited, &c., the 
sum of not less than one nor more than twenty dollars! and 
an action has accrued to the commissioners to demand the 
same; these, therefore, are to command you to have, &c., be- 
fore the magistrate of police, to render to said coimmissioners, 
the penalty of said violation.” All is fixed with certainty, 
except the amount of the sum, which he is “ to render,” and 
which is the gist of the action. So, no proceeding in the na- 
ture of an action, of debt, and it is scarcely necessary to say, 
nothing in the nature of an “action of assumpsit,” will meet 
the exigency of the case. 

But it is suggested that the commissioners had power to 
adopt a new mode of proceeding, and were not tied down to 
the old forms of the common law! That may be true, provi- . 
ded the matter was to be confined entirely to themselves; 
but this statute allows an appeal to the Superior Court, and 
the commissioners hardly had power to lay down a new mode 
of proceeding for that Court; at all events, they have not at- 
tempted to do so, and where the case is constituted in the 
Superior Court, this difficulty arises, i. e., by the appeal, the 
judgment of the magistrate of police was vacated ; suppose 
the jury find the facts alleged by the plainliffs, who is to fix 
on the amount the defendant has forfeited, and should have 
rendered to the plaintiffs? The jury? certainly not; be- 
cause it is not in the nature of damages. The Court? on 
what ground t It is not a criminal proceeding, where he 
may exercise his discretion in fixing the punishment; other- 





DECEMBER TERM, 1859. 286 


Crowell v. Simpson. 








‘wise, it should have been before the grand jury ; and, treat- 
ing it as an action, or proceeding in the nature of one, on the 
civil docket, he has no right, according to the anthority and 
power vested in him by the general law, to fix the amount of 
the plaintiffs’ debt, and although the commissioners have con- 
ferred such power upon their magistrate of police, their or- 
dinance does not confer it on the Judge presiding in the Su- 
perior Court ! 

Piper v. Chappel, 14 Mees. and Wels. 624, is an authority 
to show that the penalty must be fixed. It is there held: 
“ We do not see any objection to this mode of fixing the pen- 
alty. It is a certain penalty of £5, with the power of miti- 
gation, not below £2, and we do not think this unreasonable.” 

In Commissioners of Washington v. Frank, 1 Jones’ Rep. 
436, the point was not adverted to. 

There is error. Judgment reversed and a venire de novo. 
As the facts were not disputed, it is to be regretted that the 
case was not put in a shape to enable this Court to enter judg- 
ment in fayor of the defendant. 


Per Curtam, _ Judgment reversed, and a venire de novo. 








CHARITY CROWELL v. ROBERT SIMPSON. ‘ 


Where one sold property, and took a note for the price, and there was a lien 
upon such property at the time of the sale, and the purchaser paid the price 
to the encumbrancer, it was Held that the law presumed the payment to 
have been made at the request of the vendor, and that such payment was 
valid. 


Tuis was an action of pest on a single bill, tried before 
Bauey, J., at Spring Term, 1859, of Union Superior Court. 

The bill was executed by the defendant and payable to one 
Parrot Williams and his wife, Charity. A suit was brought 
upon the note in the name of Williams alone, and while’ the 
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suit was pending he died, and it abated. The widow of Wil- 
liams then married one Crowell, and he died, and the present 
plaintiff is his widow and one of the obligees. The defend- 
ant insisted that the note had been paid. Te was in evidence, 
that the pfaintiff said it had been paid to her first husband, 
Williams. The plaintiff then introduced evidence, from the 
defendant’s admissions, how, and in what way, payment had 
been made. It appeared the note had been given in the pur- 
chase of an equitable interest in two slaves, which had be- 
longed to plaintiff before she intermarried with her first hus- 
band, and which had been conveyed by deed of trust, by said 
husband, Williams, to one Draftin, to secure certain debts, 
which Williams owed to Hugh and Eli Stewart, which were 
unpaid at the time of the purchase. The defendant paid off 
these debts, which amount, was as great as the sum due upon 
the note, and said, if he could be allowed this payment, the note 
would be discharged, otherwise not; that Williams eaid he 
had paid them without authority. He said, in the same con- 
versation, that Williams said, at one time, that he might pay 
them, and he, defendant, could prove this by Hugh Stewart. 

The Court charged the jury, that if the defendant paid this 
money, at the request of Williams, they should find for the 
defendant ; that if Williams did not request him to pay these 
debts, there was no evidence of ratfication of such payment 
subsequent thereto, as was insisted by defendant’s counsel, 
and further, that if he paid without request, the law did not 
imply one. Defendant excepted. 

Verdict for plaintiff. Judgment. Appeal by defendant. 


Ashe and Jones, for the plaintiff. 
Osborne, for the defendant. 


Manty, J. The debt, for which this warrant was brought, 
was incurred in the purchase of certain slaves, which had be- 
longed to the plaintiff prior to her marriage with one Wil- 
liams, and which, Williams, after coverture, sold to the de- 
fendant. The slaves, at the time of the sale, were subject to 
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the lien of Eli and Hugh Stewart, for debts due them by deed 
in trust, to one Draffin as trustee. The question is, whether, 
when the money fell due to Williams and wife, the applica- 
tion of it, by defendant, to pay off the encumbrance upon the 
slaves, was a payment of Williams’ debt, without proof of a 
request, or of an agreement to such application. It is a ques- 
tion not free from difficulty, but we have concluded it is good 
as a payment of defendant’s debt to Williams, upon the con- 
tract of purchase. 

An analogous principle is well established in relation to 
the rights of landlord and tenant. Where there is a separate 
ownership of the ground and honse, the lessee, who finds a 
back ground rent due, for which he is liable by distress, may 
apply the money due to his landlord, to the payment of the 
ground rent, and consider it a payment made to his landlord. 
Several cases are found to support this principle, as Sapsford 
v. Fletcher, 4 T. R. 511; Taylor v. Zamira, 6 Taunt. R. 521; 
Carter v. Carter, 5 Bing. Rep. 406; Zampleigh v. Brath- 
wait, 1 Smith’s Leading Cases, 67, and notes 70, et. seg. 

The principle upon which these cases rest is this: the im- 
mediate.landlord is bound to protect his tenant from all para- 
mount claims, and when, therefore, the tenant is compelled, 
in order to protect himself in the enjoyment of the land, in 
respect of which his‘rent is payable, to make payments, which 
ought, as between himself and his landlord, to have been 
made by the latter, he is considered as having been author- 
ised by the iandlord, so to apply his rent due or accruing due. 
There was precisely a similar constraint upon Simpson to pro- 
tect himself in the enjoyment of the slaves, by relieving them 
from the lien of the trust, and his payment to that gbject, 
should receive a similar construction. 

Proof of express authority to make the application, is not 
necessary. It should be presumed from the circumstances. 
There is error, therefore, in the instructions to the jury in this 
respect, and there must be a venire de novo. 


Per Curiam, Judgment reversed, 











JOSEPH COCKERHAM v. JOSHUA BAKER. 


Where a sheriff mailed an execution in time, by the ordinary course of the 
mails, to have come to the hands of the clerk, to whom it was direeted, 
before the sitting of the Court to which it was returnable, it was Held 


he was not guilty of a breach of duty. 
A sheriff cannot be amerced if he return an execution within the time pre- 
scribed by law, though he fail to return the money, levied thereon, into 


Court, or pay it to the party, or his attorney. 


Tus was a Scive Facias against a sheriff for failing to re- 
turn process in due time, tried before Baizey, J., at Spring 
Term, 1859, of Surry Superior Court. 

The defendant, Baker, was sheriff of the eounty of Ashe, 
and the process, in reference to which, the failure to return 
is alleged, was issued by. the Superior Court of Surry and 
directed to defendant, returnable to Spring Term, 1858, of 
that Court, which Court commenced on Monday, the 22d of 
February, 1858. The sheriff mailed the execution in a stamp- 
ed envelope, at Gap Civil, a post office in the connty of Ashe, 
on Wednesday, the 17th of February, five days before Court. 
The mail from Gap Civil to Dobson, the county seat of Surry, 
leaves Gap Civil on Wednesday evening, and arrives at Dob- 
son on Saturday evening, and a letter mailed at Gap Civil on 
Wednesday, would reach Dobson on Saturday evening, unless 
delayed by accident. The execution did not arrive during 
the term, but reached Dobson on Monday, two days after the 
Court, and was endorsed, satisfied, but no money was paid by 
the sheriff. 

The Court instructed the jury, that if the execution was 
mailed on Wednesday, at Gap Civil, and by the regular course 
of the mails, a letter so mailed would, without accident, ar- 
rive at Dobson on Saturday evening following, although it 
did not so arrive, that would amount to a valid return. 

Verdict for defendant. Judgment. Appeal by plaintiff. 


Fowle, for the plaintiff. 
Boyden, for the ‘defendant. 
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Barriz, J. It has frequently been decided by this Court, 
after argument and full consideration, that if it be made to 
appear that a clerk has sent a writ to the sheriff of another 
county, enclosed in astamped envelope, in due time to reach 
him in the regular course of the mails, twenty days before the 
sitting of the court, to which it is returnable, it is sufficient 
to authorise a judgment nzs¢ for an amercement for the non- 
return of the process; State v. Latham, 6 Jones’ Rep. 233. 
If then, the mail can be used as a medium, by which process 
can be transmitted to a sheriff, so as to charge him with its 
reception, it would seem that he ought to be allowed to adopt 
the same means for making his return, at least so far as the 
due time of the return is involved. Accordingly, in the case 
of Waugh v. Brittain, 4 Jones’ Rep. 470, we intimated that 
he might do so, and that he would be excused if the letter, 
endorsing the process, with his return upon it, was properly 
mailed in due time. The instruction of his Honor to the jury, 
in the Court below, was in accordance with this opinion, and 
we are unable to discover any error in it. 

The question of the return of process, in due time, seems to 
have been the only one raised on the trial, but in the argu- 
ment here, the counsel for the plaintiff contended, that there 
was not a “due return” of the process as required by the 17th 
section of the 105th chapter of the Revised Code, because, 
though returned “ satisfied,” the money was not sent with it, 
nor paid into the clerk’s office, nor to the plaintiff or his at- 
torney. If this question were before the Court for the first 
time, we should be strongly inclined to hold this objection to 
be fatal to the return. The writ, in its terms, demands that 
’ the sheriff shall have the money levied before the court, and 
it would seem, a return of “ satisfied,” without the “ satisfac- 
tion,” is but a mockery. But, at a very early period, a dif- 
ferent.construction was put upon the act of 1777, (chap. 118, 
sec. 6, of ‘the Rev. Code of 1820,) and as that act has been 
twice re-enacted in.the same terms, we must consider that 
construction as settled ; see Davis v.. Lancaster, 1. my 
Rep. 255 ; and ove also, 1 Rev. Sit, ch. 100, see. 18, and 
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Rev. Code, ch. 105, sec. 17, in both of which, there is a:mar- 
ginal refarence to that case, and according to it, a sheriff can- 
not be fined, if he return the execution within the time pre- 
scribed by law, though he fail to return the money, levied 
thereon, into Court, or pay it to the party, or his attorney. 


Per Curiam, Judgment affirmed. 





ANDERSON DULA ». J. & C. J. COWLES. 


Where a party had agreed to deliver a certain quantity of pork, and having 
delivered a part, refused to deliver the balance, it was Held that he could 


not recover for the part delivered. 

* What amounts to an abandonment of a contract, so as to enable the opposite 
party to sue on the common counts in assumpsit for the value of a part 
performance, is a matter of law to be determined by the Court, and it is 


error to leave it to the jury. 


Tus was an action of assumpstt, tried before Bamey, J., at 
Spring Term, 1859, of Wilkes Superior Court. 

In November, 1852, the plaintiff sold, and agreed to deliv- 
er to the defendants, fifteen hundred pounds of pork on:the 
first of January, 1853, at six cents per pound, and the defend- 
ants agreed to pay for the pork in two notes and a judgment, 
and also, an account, which they had against the plaintiff.— 
The defendants held two notes against the plaintiff, one for 
$25.86, and one for $16.57, and a store account for goods sold 
and delivered, amounting to $17.54; also, a judgment in the 
hands of one Brayhill, for collection. 

The plaintiff did not deliver any pork according to his con- 
tract, on the first of January, 1853. He delivered two hun- 
dred and seventy-one pounds about the middle of that month, 
and this, at six cents per pound, amounted to $16.26, which 
amount the defendants endorsed on the note for $25.86, leav- 
ing a balance upon that note of $9.40.. .The plaintiff after- 











wards, to wit, on the’24th’ of January, 1853, delivered seven 
hundred and sixty-two pounds of pork, and also, on-that day, 
sold and delivered to defendants, some corn, tallow, and a raw 
hide, the pork amounting to $45.72, and the corn, tallow and 
raw hide, to $6.48. A memorandum of the pork, corn, tal- 
low and raw hide, was made by one of the defendants, at his 
dwelling-house, and delivered to the plaintiff, with directions 
to deliver the same to Mr. Martin, a clerk in the store, and 
have the same entered to his credit upon the books. Mr, 
Martin entered the price of the pork, &c., to the credit of the 
plaintiff upon the books, and paid $0.75 to Thomas Dula, and 
charged the same to the plaintiff. 

The plaintiff returned to the store the next day, on the 25th, 
and asked Martin to look over the books, and see how the ae- 
counts stood. Martin and plaintiff looked over the books to- 
gether, the defendants being present. After ascertaining 
what was due upon the notes, and the amount of the book 
account, the notes were delivered up to Dula, and the balance 

_for the pork, corn, &c., was ascertained to be $18.49. This 
balance, plaintiff demanded in cash. The defendants refused 
because the plaintiff had not delivered all the pork, and had 
not delivered up an order which defendants had given him on 
Brayhill, for the judgment against him. The plaintiff then 
said he would deliver the balance of the pork the next day, 
and he would then see if the defendants would not pay him. 

The Court charged the jury, that if the contract for the 
pork had not been altered, the plaintiff could not recover: 
that‘he had agreed to deliver fifteen hundred*pounds of pork 
on the Ist of Janury, and as he had delivered one thousand 
and thirty-three pounds only, he had no right to recover any 
thing until he had delivered the whole; that it was compée- 
tetit, however, for the parties to change this contract if they 
thought proper, and the only question in the case was, had 
they altered or modified their contract? 

The Court further charged ‘that there was evidence of a 
change or modification of the contract; that the endorsement 
on the note of $16.26, thé amount of the first lot of pork, and the 
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Rev. Code, ch. 105, sec. 17, in both of which, there is a mar- 
ginal refarence to that case, and according to it, a sheriff can- 
not be fined, if he return the execution within the time pre- 
scribed by law, though he fail to return the money, levied 
thereon, into Court, or pay it to the party, or his attorney. 


Per Ovriam, Judgment affirmed. 





ANDERSON DULA ». J. & C. J. COWLES. 


Where a party had agreed to deliver a certain quantity of pork, and having 
delivered a part, refused to deliver the balance, it was Held that he could 


not recover for the part delivered. 

* ‘What amounts to an abandonment of a contract, so as to enable the cppesite 
party to sue on the common counts in assumpsit for the value of a part 
performance, is a matter of law to be determined by the Court, and it is 
error to leave it to the jury. 


Tus was an action of assumpstt, tried before Bamery, J., at 
Spring Term, 1859, of Wilkes Superior Court. 

In November, 1852, the plaintiff sold, and agreed to deliv- 
er to the defendants, fifteen hundred pounds of pork onthe 
first of January, 1853, at six cents per pound, and the defend- 
ants agreed to pay for the pork in two notes and a judgment, 
and also, an account, which they had against the plaintiff.— 
The defendants held two notes against the plaintiff, one for 
$25.86, and one for $16.57, and a store account for goods sold 
and delivered, amounting to $17.54; also, a judgment in the 
hands of one Brayhill, for collection. 

The plaintiff did not deliver any pork according to his con- 
tract, on the first of January, 1853. He delivered two hun- 
dred and seventy-one pounds about the middle of that month, 
and this, at six cents per pound, amounted to $16.26, which 
amount the defendants endorsed on the note for $25.86, leav- 
ing a balance upon that note of $9.40.. .The plaintiff after- 














wards, to wit, on the’24th’ of January, 1853, delivered seven 
hundred and sixty-two pounds of pork, and also, on-that day, 
sold and delivered to defendants, some corn, tallow, and a raw 
hide, the pork amounting to $45.72, and the corn, tallow and 
raw hide, to $6.48. A memorandum of the pork, corn, tal- 
low and raw hide, was made by one of the defendants, at his 
dwelling-house, and delivered to the plaintiff, with directions 
to deliver the same to Mr. Martin, a clerk in the store, and 
have the same entered to his credit upon the books. Mr, 
Martin entered the price of the pork, &c., to the credit of the 
plaintiff upon the books, and paid $0.75 to Thomas Dula, and 
charged the same to the plaintiff. 

The plaintiff returned to the store the next day, on the 25th, 
and asked Martin to look over the books, and see how the ae- 
counts stood. Martin and plaintiff looked over the books to- 
gether, the defendants being present. After ascertaining 
what was due upon the notes, and the amount of the book 
account, the notes were delivered up to Dula, and the balance 

.for the pork, corn, &c., was ascertained to be $18.49. This 
balance, plaintiff demanded in cash, The defendants refused 
because the plaintiff had not delivered all the pork, and had 
not delivered up an order which defendants had given him on 
Brayhill, for the judgment against him. The plaintiff then 
said he would deliver the balance of the pork the next day, 
and he would then see if the defendants would not pay him. 

The Court charged the jury, that if the contract for the 
pork had not been altered, the plaintiff could not recover: 
that he had agreed to deliver fifteen hundred pounds of pork 
on the Ist of Janury, and as he had delivered one thousand 
and thirty-three pounds only, he had no right to recover any 
thing until he had delivered the whole; that it was compée- 
tetit, however, for the parties to change this contract if they 
thought proper, and the only question in the case was, had 
they altered or modified their contract ? 

The Court further charged that there was evidence of a 
change or modification of the contract; that the endorsement 
on the note of $16.26, thé amount of the first lot of pork, and the 
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delivery up of the notes to plaintiff, was eviden¢e of a change 
or modification of the contract; that it was for the jury 'tosay 
whether there had been a change or not; if'they were satis- 
fied that the parties agreed to settle their account as they then 
“stood, that the plaintiff was entitled to recover. 

~ Under these instructions, the jury found a verdict for plain- 
tiff. Judgment. Appeal by defendant. 


Boyden, for plaintiff. 
Fowle, for defendant. 


Pearson, OC. J. The statement of the case now sent does 
not set out how the remainder of the price of the pork was to 
be paid. This, we presume, was through inadvertence, as the 
variance was not referred to on the argument, and in the case 
when before us, 2 Jones’ Rep. 454, it is stated as a fact wndis- 
puted, that the balance of the price, if any, was to be paid 
“one half in goods, the other cash,” and when before us, 4 
Jones’ Rep. 519, the fact that the remainder of the price was 
to be paid “one half in goods, the other half in cash,” is set 
‘out “as admitted by the parties.” In all other respects, there 
is no substantial difference in the proof, and we must account 
for the error into which his Honor has fallen, by supposing 
he did not rightly apprehend the principle of the two former 
decisions. 

The principle has been acted upon in two recent cases, 
Johnson v. Dunn, 6 Jones’ Rep. 122; Lane v. Phillips, Ibid 
456; and a majority of this Court can see no reason to change 
their opinion. Indeed, the principle is settled by numerous 
cases, and the only one which looks the other way, is Carter 
v. McNeely, 1 Ived. Rep. 448; and it is put upon the ground 
of being excepted from the application of the apres ta by its 
peculiar circumstances. 

The principle is this, where a contract is entire, and not 
made divisible by its terms, one of the parties cannot’ take 
advantage of his own default, either from daches or from a 
wilful refusal to perform’his part, for the purpose of putting 
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the.contract out of his way, so as to enable him to maintain — 
assumpsit, on the common counts, and thereby evade the 
rule: that while the special contract is in force, general as- 
sumpsit will not lie, and the contract is considered to remain 
in force until it is recinded by mutual consent, or until the 
opposite party does some act inconsistent with the duty im- 
posed upon him by the contract, which amounts to an aband- 
onment. This is as plain as we can find language in which to 
state the principle. 

What amounts to an abandonment is a question of law, and 
his Honor erred in not deciding it. He also erred in leaving 
the jury in a situation liable to be misled, in consequence of 
the indefinite words in which his instructions were given.— 
“It was for the jury to say whether there had been a change 
or not.” What kind of a change? To what extent? In 
what particulars? In whose favor was the change allowed as 
an indulgence? 

The instruction ought to have been, that the plaintiff was 
not at liberty to treat the contract as annulled, and could not 
recover on the common counts, unless the defendants had 
abandoned the contract, and that to amount to an abandon- 
ment, they must have done some act which was inconsistent 
with the duty imposed on them by the contract, and there 
was no evidence of any such act. 

For the sake of illustration: If the contract had been that 
the remainder of the price of the pork was to be paid in cash, 
and the defendants had refused to pay the remainder in cash, 
insisting upon paying half in goods, that would have been an 
act inconsistent with the duty imposed on them.by the con- 
tract, and would hawe amounted to an abandonment; bat 
there was no evidence that such was the contract. The plain- 
tiff, in the last interview, said “he would deliver the balance 
of the pork the next day, and then see jf the defendants would 
not pay him:’ does this mean pay all of the remainder of the 
price in cash? if so, that seems to be the kink in this little 
ease, where the cost has already far exceeded the sum in con- 
troversy, and ‘the playhas,not, been worth the ,candle,”— 
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Thus, furnishing another instance of the fact that, small cases 
are more apt to become complicated than large ones; a skein 
of silk is more easily tangled than a coil af rope. 

On the argument, Mr. Boyden insisted with great earnest- 
ness, that the delivery of two hundred and seventy-one pounds 
of pork about the middle of January, and the endorsementof 
the amount, as a credit on one of the notes, was a payment / 
There can be no doubt of it; and, it is exactly what the plain- 
tiff ought to have done, save only that he onght to have de- 
livered the whole, and onght to have done so sooner, to wit, 
on the day fixed by the contract. 

The defendants might have refused to receive this parcel 
after the day, and sued for breach of contract; surely they 
were at libery to indulge the plaintiff by not insisting rigidly 
upon a strict performance on his part, and such indulgence 
gave him no cause of complaint; after this, the defendants 
could have sued for a breach of contract in not delivering the 
balance of the pork within reasonable time. The same re- 
marks are applicable to the delivery of the several parcels ; 
so, the defendants had a good cause of action for the non-de- 
livery of the balance; and, it would be strange, if the plain- 
tiff also can maintain an action treating the contract as nulli- 
fied; in other words, taking advantage of his own wrong, and 
making the indulgence extended to him a ground of complaint! 
The policy of the law is to require parties to perform their con- 
tracts in good faith, and this policy should not be defeated by 
yielding to what may be called a “hard case.” If oneagrees | 
to sell a horse at the price of $150.00, the money to be paid 
at ninety days, and the horse to be delivered when paid for, 
the vendee fails fo pay at the day; afterwards, he offers to 
pay $50.00, which is received in part payment, afterwards he 
pays $50.00 more, and then refuses to pay the balance, he 
cannot get the horse, gor can he recover back the money, for 
it was not “received to his nse,” but in part payment for the 
horse. Is it hard that he should loose his money? and is-it 
not right that he should be required to pertorm his contraet, 
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and not. be allowed to evade it because he may think, it a bad 
bargain ? , 

One agrees to act as an overseer for one year at $250.00; in 
the middle of the year he does an act which justifies his. dis- 
charge, he cannot recover the $250.00, nor can he recover pro 
rata wages; Lane v. Phillips, supra. It this be not law, the 
whole current of the cases must be changed. 


, Per Curiam, (Man y, J., dissentiente.) Judgment re- 
versed and a venire de novo. 








J. H. JENKINS, Adm’r., v. J. W. HALL and wife. 


Where the propounders of a paper-writing, alleged to be a last will and testa- 
ment, lived in the same house with the alleged testatrix, it was Held not 
to.be competent for the caveators to give, in evidence, declarations of the 
propounders, calculated to influence the testatrix in the disposition of her 
property, without, at the same time, showing that such declarations were 
made in the presence of the alleged testatrix, or communicated to her. 


Tuts was an issue of devisavit vel non, tried before Bamey, 
J., at Spring Term, 1859, of Rowan Superior Court. 

The following statement, in the nature of a bill of excep- 
tions, was drawn up by the counsel in the case, and certified 
to'this Court by his Honor. 

A paper-writing, purporting to be the will of Elizabeth 
Cowan, deceased, was produced by J. H. Jenkins, the pro- 
pounder thereof, the exeeutor named in the said paper-wri- 
ting. . The caveators, J. W. Hall and wife, Mary, admitted 
the execution of the will, with all the solemnities required .by 
law, and also the testamentary capacity of the said Elizabeth 
Cowan, but insisted that the said paper-writing was not the 
will of the said Elizabeth, because the making of the same 
was dictated. to her, or procured from her by, undue influ- 
ence and false and fraudulent representations made by the 
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said J. H. Jenkins and Charlotte; his wife, and others, by 
means of which, she was controlled in the dispositiom of her 
property, and induced to make, by the paper-writing, pro- 
pounded, dispositions contrary to her affections, and which, 
but for such undue inflnence, she would not have made. In 
support of these allegations, the caveators offered evidence of 
the following facts : 

The alleged testatrix had been the wife of Thos. L. Cowan, 
of Salisbury, by whom she became the mother of two children, 
Oharlotte, the wife of the propounder, Jenkins, and Mary, one 
of the caveators, who intermarried with Joseph W. Hall, the 
other caveator, on the Ist of December, 1858. Charlotte had 
been the wife of Jenkins for a number of years before, and 
had several children. Mary has never had any children. 
Thos. L. Cowan and wife, Elizabeth, lived in the same house 
with their two daughters and their husbands, and the chil- 
dren forming one family, meeting at the same table, and oc- 
cupying common parlors. The caveator, Mary, was the fa- 
vorite daughter of Mrs. Cowan, to whom she was most ten- 
derly attached, and who returned her attachment with the 
most devoted affection. 

On the 25th of February, 1856, Thomas L. Cowan died, 
leaving a will, of which, he appointed Jenkins and Hall the 
executors, both of whom qualified and undertook its exeeu- 
tion. The meaning of this will, being somewhat obscure, the 
counsel of the executors prepared a case, for the opinion of 
Supreme Court, but for some reason, nothing effectnal was 
done during the life of Mrs. Cowan. Soon after this, Mrs. 
Cowan began to manifest dislike of Hall; she also treated her 
daughter, Mary, with coolness and distance. After the death 
of Mr. Cowan, the parties continued to reside in the same 
house as before. Just before the time, limited by law, Mrs. 
Cowan dissented from her husband’s will, and thereby acquir- 
ed a personal estate of more than sixty thousand dollars in 
value. She died on the 3ist of December, 1857, in the 74th 
year of her age, and her mind was below the average of in+ 
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‘telleet; she was uneducated, credulous, and of: yielding ‘dis- 
position. 

The caveators then proposed to give in evidence desk 
tions ef the propounder, Jenkins, made to different connec- 
tions of the family at various times, between Mr. and Mrs. 
Cowan’s death, and before the making of the propounded pa- 
per, in disparagement of the character of Hall. The counsel 
were asked by the Conrt, if they expected to prove that such 
declarations were made in the presence of Mrs. Cowan, or 
were communicated to her; to which the counsel replied, 
they did not, except the fact of their living together, in the 
same house, from which the jury might infer that such decla- 
rations came to the knowledge of Mrs. Cowan. 

This evidence was objected to by the propounders, and re- 
jected by the Court, to which ruling the caveators excepted. 
The caveators further offered to give in evidence, declarations 
made by Mrs. Jenkins, the wife of the propounder, to-differ- 
ent persons, who were connections of the family, after Mr. 
Cowan’s death, and before the making of the propounded pa- 
per, in disparagement of the character of Hall; whereupon, 
the same question was asked by the Court, and the same an- 
swer made by the counsel for the caveators, as above stated. 
The propounders objected to the evidence, and it was rejected 
by the Court, and to this ruling the caveators again excepted. 

Verdict for the propounders. Judgment. Appeal bythe 
caveators. 


MeLean, Fowle and Wilson, for the propounders. 
Badger, Boyden and Osborne, for the caveators. 


‘Manty, J. The evidence offered and rejected, which ‘is 
the basis of the exceptions, could only be pertinent to the 
issue, on the supposition that the disparaging declarations 
were communicated to the testatrix, or npon the supposition 
that the making of such, under the: circumstances, justify the 
inference that similar ones were made by the parties, to the 
testatrix. ~The point, upon which the admissibility hung, was 
the probable influence on the mind of the testatrix. 
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Upon the first supposition, they are clearly inadmissible, for 
the reason that the connexions of the family, to whom»they 
were made, might have been called to establish, positively, 
what the party wished to be left to inference; and aa they 
were not called, the legal presumption is, they would not prove 
the alleged communications. 

Upon the second supposition, the declarations seem to be 
alike inadmissible, for want of connection between the prem- 
ises and conclusion. The propounder and wife and the testa- 
trix lived together as one family. . To connexions, outside of 
the family, the {former made disparaging declarations, and, 
therefore, they made them to testatrix. The inference is not: 
natural or reasonable, but is, at best, only conjectural. It is 
no eviderce of the making of a declaration to a proposed per- 
son, to shew that it was made to another, though equally con- 
convenient. The repetition of it, frequently to others, raises 
a chance that it may have been said to the person in question, 
but yet, it rests on a calculation of chances merely, and is but 
a'reimote possibility. Under the special circumstances of our 
ease, the evidential declarations could justify nothing higher, 
by way of inference, than a conjecture or suspicion; and 
these, according to well established principles, are entitled to 
no weight. ! 

In connection with this view, we will call attention to what 
was said by the Court, in the case of the State v. Henry, 5 
Jones’ Rep. 70. The case did not go off upon that point, but 
it was yet held to be clear law, that a remarkable occurrence, 
which took place in the presence of his fellow-servants on the 
plantation, could not be evidence in the prisoner’s favor for 
any purpose, because there was no evidence that it had been 
communicated to him. An inference, however, to that effect, 
would have been quite as probable in that case as in this. 

Only direct proof, touching the issues in a cause, or proof of 
such circumstances, or collateral facts, as will justify a reasona- 
ble inference, bearing upon the issues, is admissible. To allow 
a wider latitude, in the selection of matter for proof, would 
place courts and juries under influences foreign to the special 
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merits of a ease, and bring about results in the trial.of our 
cases, based upon irrelevant considerations, and unjust in re- 
spect to the particular controversy on hand. 

The purport of the declarations offered, is not set. forth, 
further than to state, in general terms, that they were ‘dis- 
paraging.” Whether they were such as to be reiterated in the 
presence of the testatrix, would depend upon their nature and 
the occasions upon which they were uttered. 

Ilasty and injurious expressions, used upon occasions.of 
supposed provocation, would not probably be repeated ; it is 
very improbable, indeed, that they would gbe. And yet, in 
the absence of information on this point, it is the hypothesis 
inost likely to be ¢rwe ; and thus the connection between the 
evidential matter and the point to be proved, is made still 
more remote. 

This last consideration suggests another objection to the 
evidence. 

The propounders of the will, and those interested in pro- 
pounding it, may be supposed ready with such means as. they 
can command, to repel and explain any proofs as to direet.or 
indirect influences, brought by them to bear upon the mind 
of the testatrix; but no such readiness could be expected on 
the part of the propounders, to meet the proofs in question, 
by counter-proofs ; to explain casual conversations, with con- 
nexions, on various occasions, so as to rebut inferences, from 
them, contrary to the truth. With respect to these, it surely 
could not be expected that they would be forearmed, because 
they are too remote to be foreseen. There is no error. 


Per Curiam, Judgment affirmed, 











JOHN F. STONE, Trustee v. JOSEPH MARSHALL. 


Where a debtor included several feigned notes in a deed of trust, it was Held 
that such deed was void, in toto, as against creditors, notwithstanding there 
were other bona fide debts included, and there was no evidence of any com- 
plicity in the fraud, on the part of the trustee. 


Tats was an action of TRovER, tried before CaLpwe t, J., at 
Fall Term, 1859, of Stanly Superior Court. 

The plaintiff declared for the conversion of three negroes 
and a wagon. Tige plaintiff offered, in evidence, and proved 
the execution of a deed of trust bearing date the 7th of March, 
1856, from one John Stoker, conveying to him all his property, 
including the three negroes and wagon in controversy, to se- 
cure the payment of a number of debts set forth in said deed 
of trust, of various amounts, and due to different persons, 
amounting to about three thousand dollars, the most of which 
were proved to be just debts. 

The defendant proved that John Stoker, the ined in the 
deed of trust, at the time of the execution of the deed of 
trust, was indebted to one Caleb A. Heilig, by note, for the 
sum of thirteen hundred dollars, which was put in suit against 
him in Rowan County Court, and reduced to a judgment at 
May Term, 1856, of said Court, upon which judgment, a fier 
Jacias, tested as of that term, was issued to the defendant, who 
was then sheriff of Stanly county, and was by him levied on 
the three negroes and wagon, which were sold by him accord- 
ing to law, and the proceeds of the sale applied to the satis- 
faction of the execution. It was also in, proof, on the part ef 
the defendant, that in the year 1853 and 1854, John Stoker, 
and one James Kirk, were merchants and partners in the 
county of Rowan; that Stoker was the business man of the 
concern, attended regularly at the store, kept the books, mo- 
ney, &c., while Kirk lived ten miles distant, and was there 
only occasionally; that they dissolved the copartnership in 
the fall of the same year, 1854, owing a considerable North- 
ern debt at the time. On the dissolution, Kirk bought out 
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the store, and the goods on hand, and Stoker agreed to pay 
all the debts of the concern, but failed to do so, and they were 
paid by Kirk to an amount over thirty-two hundred dollars, 
as admitted by Stoker, who, however, insisted at the time, 
that Kirk had received enough of the copartnership fund to 
indemnify him, but this was denied by Kirk. 

It was further in proof, by the defendant, that Stoker told 
one Kendall, a witness, some few months before the execution 
of his deed, that he was worth two or three thousand dollars. 
It was also in proof, by him, that three of the notes given by 
John Stoker, and secured in the deed of tryst, one of date the 
29th of February, 1856, for six hundred dollars, payable to 
his brother, one A. T. Stoker, one of date 26th of February, 
1856, for two hundred dollars, payable to James Roseman, 
and another payable to the same, for three hundred dollars, 
and bearing the false date of June 26th, 1854, its true date, as 
proved, being the 26th of February, 1856, were fraudulently 
made without any consideration, and that there was an ex- 
press agreement in relation to the two last notes between Sto- 
ker and James Roseman, the payee therein, that he should 
collect the same from the trustee, and deducting certain com- 
missions for his services, pay over the residue of their pro- 
ceeds to John Stoker, and that some two years ago, since the 
pending of this suit, Stoker offered to give Roseman one hun- 
dred dollars, if he would swear they were genuine. 

There was no evidence that the trustee had any knowledge 
of the said Stoker’s fraudulent conduct. The defendant’s 
counsel insisted that if the deed of trust was made with the 
fraudulent intent of hindering or delaying the creditors of 
Stoker, or for his ease and benefit, that the deed was void wun- 
der the statute of 13 Eliz., although there were some. just 
debts secured therein. 

The Court charged the jury, as a general rule, it was true 
that a deed of trust made to defraud creditors, or for the ease 
and benefit of the trustor, was void; but in this case, if they 
believed the debts were true debts, as set forth in said deed, 
‘eave the three alleged to be founded in fraud, and there was 
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no collusion between the trustor and trustee, and there was Tio 
evidence of any, as to the trustee, the legal estate vested in 
the trustee, and he could maintain the action. Defendant ex- 
cepted. ; 
Verdict for plaintiff. Judgment. Appeal by defendant. 


Ashe, for defendant. 
No counsel appeared for plaintiff in this Court. 


Manty, J. If a conveyance be made upon several consid- 
erations alike moving the maker, one of which is against law, 
the whole is void. “But, if the consideration be “good, and 
there is attached to the conveyance several conditions or 
trusts, separate and independent of each other, some of which 
are good, and some bad, the deed will be supported as to the 
good. The difference is, that every part of the deed is in- 
duced and affected by the illegal consideration; but when the 
consideration is not thus tainted, but some of the conditions 
only are illegal, the illegality of the bad does not contami- 
nate the good, except in some peculiar cases where they are 
inseparable or dependant. This distinction is taken and sup- 
ported by a number of cases cited in the note to Collins v. 
Blantern, 1 Smith’s Leading Cases, 169. 

In the assignment to pay debts, the debts secured, form the 
consideration for the deed. In the case now before us, some 
of these are admitted to be fabricated and fraudulent. They 
are inseparably connected together, and as a whole, constitu- 
ted the consideration which moved the debtor to make the 
conveyance. The Code declares that every conveyance made 
with the intent to delay, hinder or defraud creditors, as against 
such creditors, (and only as against them,) shall be utterly void. 
Rev. Code, ch. 50, sec. 1. 

The intention of a conveyance is to accomplish the objects 
that moved the maker to execute it, and if any of these latter 
be covenots, the intent is necessarily so. 

The charge of the Judge below cannot, as we think, be sus- 
tained. In substance, it was that*no matter for the frandw- 
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lent purpose of the grantor, if the trustee did not participate 
in that purpose, and there were honest debts secured by the 
trust, the deed should be upheld. The enactment of the Le- 
gislature is that every conveyance made with the intent tode- 
lay, hinder or defraud, shall be void. The intent of the maker 
is the criterion, and if that intent be bad, the trustee, howev- 
er innocent, cannot hold as against creditors. 

In the case of Harris v. De Graffenreid, 11 Ired. Rep. 89, 
it was held that a dona fide purchaser for value, from a trus- 
tee holding under a fraudulent deed, would get a good title ; 
for there was a legal title in the trustee as against the grantor 
and others, (not creditors) which was transmissible; and which 
would be effectually transmitted to one who buys. without no- 
tice of the frand and for value. This decision is in accord- 
ance with a number of cases, in which it has been held that, 
although a deed may be void, for fraud, as against creditors, 
yet, if the assignees were free from participation in the fraud, 
their acts, done in good faith, would be ratified and protected. 

And soit has been held, and we take that to be clear 
law too, when there is no trust implied, but a debtor conveys 
directly to his creditor, in payment of a bona fide debt, the 
conveyance should be upheld, notwithstanding the debtor 
made it with a fraudulent intent. The cases of this clase rest 
upon the ground, that the creditor was not a party to the 
fraud, but received the conveyance in good faith, in payment 
of an honest debt; and in conformity to the rples of Jaw, 
which govern the case of an ordinary vendee, who is without 
fraud and pays value, the creditor is not affected by the fraud 
of his vendor. 

But the rule which exists as between vendor and vendee, 
has never been applied, so far as we know, to a case like the 
one now under consideration: _ Assignments of this kind, pre- 
fering creditors, can only be made by an insolvent debtor. 
They are not favored when preferences are given. The law 
only tolerates them when honestly made for the purpose of 
giving the preference, and devoting the property of the debtor 
to the payment of his debts. If then, there be in the mind of 
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the debtor a purpose to defraud, or make provision for him- 
self, (which is a fraud) the assignee, who is selected by him | 
to carry out his fraudulent designs, cannot hold as against the 
ereditor. The assignment is void under the provision of the 
Code referred to, (the stat. 13 Eliz.) 

- The conclusions here reached, are supported by the cases 
in our own reports of Hafner v. Zrwin, 1 Ire. Rep. 490, and 
Flynn v. Williams, 7 Ire. 32, and the cases in New York of 
Rathburn y. Platner, 18 Barbour Rep. 272. The case of 
Brannock v. Brannock, 10 Ire. 428, does not conflict with the 
eases of Hafner v. Irwin and Flynn v. Williams, though 
relied on for that purpose. By referring to the reasoning of 
the Court, in that case, it will be seen that is made to turn 
npon the distinction taken by Smith in his leading cases, be- 
tween bad considerations, that are inseparable from the oth- 
ers, and furnish the bad motive for the deed, and bad consid- 
erations that are separable and independent, and inserted 
without covin or malice. In the former case, the whole is 
tainted, and the conveyance is void under the statute in toto ; 
in the latter, the bad may be eliminated by the creditors, and 
the conveyance upheld as to the good. In the case of Bran- 
nock, the objection to the assignment was the insertion, among 
the debts secured, of some that were founded upon usurious 
considerations, not covinously inserted, but as the case sup- 
poses bona fide, with intent to have them paid. On this state 
of facts, the deed was upheld for the good debts upon the dis- 
tinction stated. 

The case now before us, for decision, is between the as- 
signee and the sheriff. The former claims, as trustee, under 
an assignment, made by the debtor, with an intent to defraud; 
the latter justifies undera fi. fu., of a judgment creditor. As 
between these parties, we think the assignment clearly void, 
notwithstanding the freedom of the trustee from any partici- 
pation in the fraud, and notwithstanding there were some 
honest creditors secured in the deed. 


“Pur Ovru, Judgment reversed, and a venire de pepo. 
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STATE v. OSCAR, (a slave), 


Where the credit of a witness was impeached on the ground of partiality to- 
wards the accused, and to rebut the imputation, it was proved that the 
prisoner and witness had lately had a fight, it was Held to be competent © 
for the State to show that next morning, after the act charged, the two 
were seen together in a conversation that appeared to be friendly; and that 
without any preliminary inquiry of the witness, as to the terms on which ~ 
they stood towards each other. 

It was Held to be error in a Judge, on the trial of a capital case, to state to 
the jury that “to exclude rational doubt, the evidence should be such as 
that men of fair ordinary capacity would act upon it in matters of high im- 


portance to themselves.” 


Tuis was an indictment against the defendant, who was a 
slave, for an ASSAULT on a white woman, WITH AN INTENT TO 
COMMIT A RAPE, tried befure Hearn, J., at the last Term of 
Rowan Superior Court. 

The prisoner was found guilty, and appealed upon excep- 
tions taken at the trial. The points made by the exceptions, 
ure so clearly stated in the opinion of this Court, that it is 
deemed entirely unnecessary to state the case at large. 


Attorney General, for the State. 
Boyden and Osborne, for the defendant. 


Barre, J. In the bill of exceptions, filed by the counsel 
for the prisoner, it is alleged that the Court erred, first, in. the 
reception of improper testimony, and secondly, in giving an 
erroneous instruction to the jury. 

With regard to the first alleged error, the circumstances are 
as follows: After the solicitor for the State, had introduced 
testimony to establish the guilt of the prisoner, his counsel 
called one of his fellow-servants, named Harry, who gave evi- 
dence tending to criminate another man, and to exculpate him. 
On cross-examination, this witness made some statements, 
which, together with what he had stated in his examination 
in chief, induced the solicitor to say that he should contend 
that the witniess was an accomplice with the prisoner in the 
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commission of the offence. The counsel for the prisoner then 
ealled his master, who testified that the witness, Harry, and 
the prisoner had shortly before had a fight, and were not on 
friendly terms. The solicitor then called a witness to prove 
that Harry and the prisoner were on friendly terms, and to 
show this, he was permitted by the Court, after objection by 
the prisoner’s counsel, to state that he saw Harry and prison- 
er conversing together the next morning after the transaction, 
and that he heard the sound of the conversation sufficiently, 
to know that it was apparently friendly, but he did not hear 
it with sufficient distinctness to understand its import. The 
witness, Harry, had not been previously asked whether or not 
he was on friendly relations with the prisoner. 

Under the circumstances, and for the sole purpose for which 
the testimony was offered, we think it was clearly competent. 
It was not offered to discredit the witness, Harry, by proving 
that he had made contradictory statements before the trial, in 
which case, it would have been necessary to have asked him 
what is called the preliminary question; State v. Patterson, 2 
Ire. Rep. 346; Hdwards v. Sullivan, 8 Ired. Rep. 302. But it 
was introduced for no other purpose than to rebut the testi- 
mony given for the prisoner, to show unfriendly relations be- 
tween him and the witness. That testimony was offered and 
relied on by the prisoner’s counsel to sustain the credit of the 
witness, and, surely, the solicitor for the State had a right to 
reply to it by proving the conduct of the witness and the 
prisoner towards each other, to show that in fact they were 
not unfriendly. The evidence may, possibly, not have been 
proper, had it been offered in chief, before the prisoner’s mas- 
ter was examined, but we are clearly of opinion that it was 
admissible in reply. See Fain v. Hdwards, 11 Ived. Rep. 
305. 

The objection to the charge of the Court, applies to that 
part of it only, which relates to the subject of a rational doubt. 
As to that, his Honor said to the jury, “that the humanity of 
the law was such, that if they had a rational doubt upon eith- 
er.of those points,” (to wit, the unlawful assault upon the 

















prosecutrix, and the identity of the prisoner with the perpetra- 
tor,) ‘they were required to threw those doubts into the scale 
of the prisoner, and to acquit; that a rational doubt, however, 
was not a possible doubt, for that might exist in all cases) “To 
exclude this rational doubt, the evidence should be suchas 
that men of fair ordinary capacity would act upon in matters 
of high importance to themselves. If the evidence here did 
not produce this degree of belief in their minds, then they 
ought to acquit the defendant; if it did produce that degree 
of belief, if authorised a conviction.” 

It is manifest, that to the first part of this charge, no just 
exception can be taken. It is supported by ali the elementa- 
ry writers on the subject, and has received the sanction of this 
Court. See State v. fash, 12 Tred. Rep. 382; State v. Frank, 
5 Jones Rep. 884. It is to the latter part of the charge, in 
which his Honor undertakes the difficult, if not impossible, 
task of giving a precise and intelligible definition of what a 
rational doubt is, and what is sufticient to exclude it, that the 
counsel for the prisoner object. They contend that the stand- 
ard by which.the Judge attempts to measure the evidence 
which is to exclude a rational doubt, is fallacious in itself, and 
perilous to a prisoner charged with acrime. They insist that 
men of fair ordinary capacity, will often act upon very slight 
evidence in matters of high importance to themselves, and 
that the very fact of the matter being of high importance to 
themselves, will the mere readily induce them to act upon 
such slight evidence. Thus, they say, that if one person were 
to say to another, “Sir, I fear that your house is on fire,” he 
would instantly rush to the spot without stopping for a:mo- 
ment to enquire whether the information was founded upon 
a great or slight assurance of its truth; whereas, if the alleg- 
ed threatened danger of loss was slight or insignifieant, the 
person exposed to it would probably stop to enquire into the 
grounds of his informant’s belief, and not act wpon it at all, 
until he was satisfied of the great probability of its being 
true. It must be-confessed that there is great force in theob- 
jection, thus stated and illustrated. The idea which his Hon- 
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or intended to convey, was no doubt suggested to him by the 
following passage from a very popular and learned work on 
evidence. “A juror ought not to condemn, unless the evi- 
dence exclude from his mind all reasonable doubt as to the 
guilt of the accused, and, as has been well observed, unless 
he be so convinced by the evidence, that he would venture to 
act upon that conviction in matters of the highest concern 
and importance to his own interest.” See 1 Starkie on Ev. 
414. At first view, the charge of his Honor may seem to be 
identical in meaning with this passage, but upon’a more mi- 
nute and critical examination of the two expressions, a maik- 
ed difference between them will be observable. Mr. Starkie 
introduces the idea of venturing to act, thereby implying that 
the party who acts upon the proposed evidence is making a 
venture, which, one way or the other, will be of the highest 
importance to his own interest. Supposing him to be a man 
of ordinarily sound mind, and to have the usual pruden- 
tial regard to his own interest, we may well take it for grant- 
ed that he will require almost a moral certainty in the evi- 
dence, on which he ventwres to act, in a matter of life or death, 
or the loss or gain of a large estate. This idea of a venture, 
or @ putting to hazard, is not necessarily involved in the lan- 
guage used by the learned judge. He merely says that “to ex- 
clude the rational doubt, the evidence should be such as that men 
of fair ordinary capacity would act upon in matters of high 
importance to themselves.” Now, we have seen that such 
men might, and probably would act upon comparatively 
slight evidence in matters of the highest import to themselves, 
if what they did, was, at the moment, prompted by their feel- 
ings or their interest, and no risk was incurred by it. But if, 
in the case supposed by the prisoner’s counsel, the owner might 
by running to his house be exposed to a greater calamity than 
its destruction, in the event of its not being on fire, we may 
be sure he would require strong proof that the cry of fire was 
well founded before he would make the venture, and incur 
the risk. We think it likely that the learned Judge intended 
to convey this idea, but his language, as reported to us in the 
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bill of exceptions, does not embrace it; and as his charge, in 
this particular, ‘may have misled the jury upon a point: ait 
portant to the prisoner, it is erroneous. 


Per Curiam, Judgment reversed, and a venire de novo, 








J. D. ROUNTREE v. THOMAS WADDILL 


Where a prisoner was brought into open Court by his bail, and it was an- 
nounced, publicly, that he was surrendered, but was unknown to the sheriff, 
to the plaintiff, and to the plaintiff's counsel, and a stranger to all present, 
except to the bail and the presiding Judge, and upon being ordered in cus- 
tody, fled from the court room and escaped, without having been in the 
custody of the sheriff, it was Held that these facts did not amount to a 
valid surrender, although so adjudged by the Court, then present, and a 
record to that effect ordered by it. 


Tis was a motion for judgment upon a scire facias against 
the defendant, as bail of Nathan King, heard before Saep- 
HERD, J., at Spring Term, 1859, of Wilson Superior Court. 

The pleas were “ nul tiel record,” and a special plea “ that 
King was discharged at Fall Term, 1856, of Chatham Supe- 
rior Court, as an insolvent debtor.” Cause against the’ mo- 
tion, for judgment, was further shown, upon the following 
facts agreed : 

On Monday of Spring Term, 1859, of Wilson Superior 
Court ; the bail of Nathan King brought him into open Court, 
and their counsel, at the bar, having given previous notice, 
during the day, to the plaintiff’s counsel, who were present, 
said to the Court: “We surrender Nathan King in our 
discharge as his bail.”. The plaintiff’s attorney then moved 
for time to file an affidavit, that he might make a motion to 
commit King, which time ‘was allowed, and upon the affida- 
vit’s being read, the Court said, ““ your motion is allowed; take 
himinto custody.” 
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-King was not personally known to the plaintiff’s eounse?, 
and was a stranger to the community and to the officers of the 
Court, and although in the court room, in the presence of the 
Court, he was not brought into the bar, nor immediately to 
the counsel of the bail, nor to the sheriff, nor delivered to the 
plaintiff, or designated to the plaintiff specially, but was re- 
eognised by the presiding Judge, and held by him to be 
present, being personally known to him. When the Court 
allowed the motion to commit, and told the plaintiff to take 
King into custody, he fled from the room, made his escape, 
and could not afterwards be arrested. 

Upon these facts, the Court held the surrender complete as 
to Waddill, the bail, and diseharged him upon payment of 
the cost. The Court ordered a record to be made accordingly. 

Upon the special plea as to the discharge of King at Chat- 
ham Superior Court in 1856, the following facts are agreed : 

The note, sued on, was given to Rountree, Watson & Co., 
who were merchants, and had their regular place of business 
in the city of New York, Rountree, the present plaintiff, be- 
ing a member of that firm, though then, and always a resi- 
dent of this State ; and when King took tlie oath of insolvency, 
he gave general notice in a newspaper of the State, to his non- 
resident creditors, but no personal service was made on Roun- 
tree in the State, or on his attorneys of record, who were then 
prosecuting suit here. 

Upon this point, the Court was with the plaintiff; upon the 
other plea, nul tiel record, the Court gave judgment for the 
defendant. 

The plaintiff excepted to the ruling of the Court upon the 
first and third points, and appealed therefrom to this Court. 


Strong aud Howard for plaintiff. 
Dortch, for defendant. . 

-Manty, J. The principal question in the case is, whether 
the facts stated by the Court, as bearing upon that point, 
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amount, in law, to a surrender, by the bail, of their prineipal. 
We think they do not. 

“When an act of this. sort is spoken of in the beakent a 
surrender to the court, it means, of course, a delivery, under 
the directions of the Court, to its ministerial officer, the sheriff. 
It cannot be supposed, without absurdity, that the presiding 
officer takes charge of the —— in custody, for a moment, 
for any purpose. 

We take it, too, that there is no interval of time between 
the custody of the bail and the custody of the sheriff. The 
debtor (or culprit, in a State case,) passes from one to the 
other, and it follows that he is not out of the custody of the 
bail until he is in the custody of thesheriff. We donotmean 
by this, that he should be in the actual manual custody of the 
officer, but that he should be in a condition to be taken by 
him, if needfal. 

By a recurrence to the facts, it will be seen that, the, bail 
and the principal came into the court room at Wilson, being 
stangers in that community, and known by no one, except 
the presiding Judge. The bail said, ‘‘ We surrender Nathan 
King in our discharge as his bail,” and moved for a record to 
be made of it. The plaintiff’s attorney moved for time to file 
an affidavit, in order to hold the debtor in custody under the 
statute, which time was allowed. The affidavit was prepared, 
the motion to commit, made and allowed, and the Court, 
thereupon, told the sheriff to take him into custedy, upon 
which, he fled from the court room, and could not be over- 
taken. In the mean time, while the affidavit was preparing, 
no-action was taken by the Court on the motion to make a 
record of surrender, and no direction given to the sheriff. 
The principal, King, was unknown to the plaintiff, to his at- 
torney, to the sheriff, or sheriff’s officers, or to the bystanders, 
and was not pointed out to any of them. 

Upon this state of facts, the Court held the surrender to be 
complete, and made a record of it in pursuance of the motion 
above stated. This judgment of the Court, we think, is,erro- 
neous. 
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The debtor was not out of the custody of the bail until he 
fled, and of course, not in the custody of the sheriff at all. 
This tradition, one to the other, would have been complete, 
if, when the presiding officer ordered the sheriff to take the 
debtor, he had been presented to the sheriff, or if in any other 
way, he had been in a condition to be attached and detained 
by him. That was, according to our view of this transaction, 
the turning point in the attempted ceremony of surrender. 
And to hold it good as a surrender, effectual to discharge the 
bail, and consequently, to charge the sheriff, would impose 
upon the latter insuperable hardships and difficulties, an in- 
stinct to pick out the proper man in a crowd, and fleetness of 
foot to overtake him in his flight. 

We attach no importance to the fact stated, that the debtor 
was known to the Judge, who presided. He was not known to 
the sheriff, nor was he in the sheriff’s immediate presence or 
power. g Ihe Judge did not point him out to the sheriff, or 
put him effectually in charge of that officer. 

There seems to have been some misunderstanding in the 
Court below, as to the issue raised by the plea of “no 
such record.” The matter to which that plea is intended to 
apply, is the judgment set forth in the scire facias against 
the bail, viz., the judgment against the debtor, King. 

Upon an examination of the eopy of the record, submitted 
with the ease, it seems to be identical with that recited in the 
scire facias, and we think there was error in the judgment of 
the Court upon that point. 

The judgment of the Superior Court upon the remaining 
plea was correct ; a taking of the body in the execution, and 
its discharge under our insolvent debtor law, exempts it from 
future arrest, only as to creditors who were notified in writing, 
(Rev. Code, ch. 59, see. 11.) The propriety of this soquine 
ment is obvious, and the Code is peremptory. , 

The Court being of opinion with the plaintiff upon all the 
points, presented i in the case agreed, reverses the eae 
below, and gives judgment for the plaintiff. 

Per Curiam, Judgment reversed.” 
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“Doe on the demise of MAUGER LONDON v. 0. G. PARSLEY AND | 
, Z. LATIMER. , 


A deed of trust, made by a corporation, or an individual, for the purpose.of 
gaining time at the expense of creditors, in order to dispose of property to 
advantage, and prevent a sacrifice by a sale for cash, where the company 
or individual has the means and resources from which enough might be re- 
alized to pay all of the debts, is fraudulent and void, as against creditors. 


Tus was an action of Esecrment, tried before Catpwett, J., 
at the last Fall Term of New Hanover Superior Court. 

The premises, in dispute, had belonged to “The Clarendon 
Iron Works Company,” a corporation existing by virtue of 
certain letters patent, dated the 26th of September, 1854, is- 
sned by the Governor, under the provisions of the act of the 
General Assembly, entitled “an act to encourage the invest- 
ment of capital for mining and agricultural purposes,” rati- 
fied the 22d day of December, 1852. | 

The capital stock of the company was $300.000, and the 
corporators weré Adrian H. Van Bockkelen, Robert B. Drane, 
Alexander McRae, and the defendants Parsley and Latimer. 
The plaintiff gave in evidence, a deed from the sheriff of 
New Hanover, to the lessor of the plaintiff, for the premises 
sted for, dated the 14th of March, 1857, and made by virtue 
a levy and sale under certain executions against the said 
company, issned on judgments against said company, at Junie 
Term, 1856, of New Hanover County Court. These judg- 
nents, amounting'to $11.000 or $12.000, were founded ‘upon 
debts owing by said company, and, upon which, suits’ were 
pending at, and before the making of the assignment herein- 
after referred to, all of which debts were included in ‘the 
fourth class of debts in the deed of assignment. Upon these 
judgments, or some of them, executions were issued returna- 
ble to September Term, 1856, alias executions to December 
Term, and ‘pluries executions to March Term, 1857; wnder 
which last the lessor of ‘the plaintiff purchased at the price 
$5.000. ; 
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The defendant then gave in evidence a deed of assignment 
from the said company, to Levi A. Hart, for the premises sued 
for, dated the 6th of June, and proved and registered on the 
same day. The defendants then produced a deed from the 
said Levi A. Hart, to themselves dated in December, 1856. 

It was admitted, on the part of the defendants, that of the 
eapital stock of the said company, only $50.000 had been 
called for or paid in, and it was admitted by the plaintiff, that 
all of the debts of the company, set forth in the deed of as- 
signment were just. 

It was in evidence that the trustee, Hart, on the 19th.of 
September, 1856, caused to be inserted in the two daily pa- 
pers, published in Wilmington, an advertisement for the sale 
of the premises sued for, by public auction on the 12th of 
November, 1856, which advertisement was continued from day 
today in said papers, up to the 12th of November, 1856, when 
the said premises were sold upon the terms set forth in the 
deed of assignment, and the defendants became the purchas- 
ers at the sum of $28.000, and having complied with the 
terms of sale, received from the trustee, Hart, the deed above 
referred to. And it was also, in evidence, that of the capital 
stock of the company, A. H. Van Bokkelen had subscribed 
for $192.000, and paid in $32.000; R. B. Drane had subscrib- 
ed for $30.000, and paid in ¢5.000; Alexander MacRae had 
subscribed for $18.000, and paid in $3.000; and each of the 
defendants had subscribed for $80.000, and paid in $5.000 ; 
that at, and before the organization of the company, the cor- 
porators had agreed among themselves that they would com- 
mence their operations in manufacturing under the letters pa- 
tent, upon a capital of $50.000; and that no greater amount 
of the capital stock should be called for without the assent of 
all the corporators, as the business being new, they did not 
know how far it might prove profitable; and, if upon trial, 
they should find it did prove profitable, they could then in- 
crease it if they chose, without the necessity of taking out 
new letters patent; that the business of the company was the 
manufacturing of iron machines and machinery, and almost 
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all kinds of iron manufactures ; that the business of the com- 
pany, after it had been conducted for some time, six or eight 
months, proved to be unprofitable, and the corporators wished 
to stop the business and sell out their shops and machinery, 
which had cost them $50.000; and advertised them for sale 
in the cities of New York, Philadelphia, Baltimore, and oth- 
er places in the United States; and the President of the com- 
pany made a visit to the Northern -cities to look for purchas- 
ers, but failed to find one; that in conformity to the adver- 
tisements referred to, the premises sued for, and in addition 
thereto, the machinery and tools of the establishment, among 
which were two large lathes, which cost $3.000, were offered 
for sale, at public auction, in the town of Wilmington, on the 
the 18th of April, 1856, upon the following terms, to wit, 
$7.500 cash, $7.500 at ninety days, $7.500 at six months, and 
the balance at nine, twelve, eighteen, and twenty-one months. 

At this sale, the highest bona fide bid, was under $23.000. 
The corporators were willing to take $30.000, but at a meet- 
ing which they had the evening before the:sale, it was stated 
that certain parties might be willing to give more than $30.- 
000; whereupon it was agreed that Parsley and Van Bokkel- 
en, two of the corporators should run the property up to that 
sum, and accordingly, on the next day, they continued to bid 
against each other after the price of $23.000 was reached, un- 
til they ran it up to $39.000, at which price it was knocked off 
to one of them; and Mr. Van Bokkelen stated in his evidence, 
that this was done to prevent the price of the property from 
being injured in the market; that efforts for the sale of the 
property, were continued until the date of the deed of assign- 
ment; that the said deed conveyed all the property of the 
company which could be reached by an execution, and also, 
all the debts due to the company ; that the usual terms of sale 
of valuable real estate in Wilmington, in 1856, were, upon a 
eredit of one, two and three years, with interest from date, 
and the more valuable the property, the longer the credit; 
that the premises in dispute, would not have sold for more 
than $15.000 or $16.000 at a cash sale; that they were unfit 
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for any other purposes, than those for which they were con- 
structed, and could not be used for any other purpose with- 
out an expenditure of much money ; that the provision in the 
deed of assignment, authorising the assignee to make a pri- 
vate sale of the premises before the first of November, 1856, 
upon such terms as might be agreed on by all the corporators, 
was inserted in the deed, because the corporators were unwil- 
ling to leave the price to the sole discretion of the trustee at 
private sale; they wanted the property sold for a fair price, and 
to that end, they wished to be consulted, and to exercise their own 
discretion ; that the corporators, at and before the making of 
the assignment, had full and frequent conferences with their 
counsel in reference to the making thereof, and were fully advis- 
ed that they were individually liable to the creditors of the com- 
pany to the extent of the balance uncalled for, and unpaid 
on their respective subscriptions to the capital stock of the com- 
pany; that their object, as stated to their counsel, in making 
the assignment, was that they considered certain of their cred- 
itors more meritorious than the rest, and wished to prefer them 
in the order afterwards set forth in the deed; and also, because 
they wished to make the property bring a fair price, and pre- 
vent it from being sacrificed; that they were advised by 
their counsel that they had the right to make an assignment 
of the property, and estate of the company, for the benefit of 
the creditors of the company; and that the provisions of this 
deed were submitted to their counsel, and they were advised 
by him that there could be no objection to them; that they 
were fair and reasonable, and creditors could have no objec- 
tion to them; that the debts referred to, and set forth in the 
assignment, embraced all the debts due by the corporation, 
except possibly some small bills which were not remembered ; 
that the property and estate conveyed by the deed of assign- 
ment, were, at the time of its execution, supposed to be worth 
more than the debts due by the company, but from bad debts 
and other castes, the trustee had failed to realize enough to 
pay all the debts; that the defendants, at the time of their 
subscription, and at any time since, could have raised $80.000 
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each, the amount of their subscription ; that Van Bokkelen, 
at the time of his subscription, supposed himself to be worth 
$100.000, but became insolvent in the fall of 1855; that Ro- 
bert B. Drane was always. man of very moderate means, and 
. that Alexander MacRae, though possessed in June, 1856, of a 
considerable property, was thought to be considerably involy- 
ed by reason of a large railroad contract in Florida, which 
afterwards turned out profitable; that the company had not 
filed in the office of the clerk of New Hanover county court, 
any exhibit of its receipts and disbursements and liabilities 
and credits; that at the sale, by the sheriff, when the lessor 
of the plaintiff purchased, the defendant, Parsley, was. pres- 
ent, and forbid the sale; and that one Cassidy at that sale bid 
several thousand dollars as the agent of the defendants, said 
Parsely having requested him to bid, stating that his object 
in bidding, was to save any lawsuit about the property, if pos- 
sible. 

The Judge charged the jury, that taking the whole of the 
evidence in the case together, written and unwritten, there 
was a presumption of fraud; and that there was no suflicient 
evidence to rebut that presumption; and that if the jury 
should find the facts according to this evidence, written and 
unwritten, then the law pronounced the deed fraudulent, and 
the plaintiff would be entitled to their verdict. Defendants 
excepted. 

Verdict for plaintiff. Judgment. Appeal by defendants. 


Person and Strange, for plaintiff. 
W. A. Wright and B. F. Moore, for defendants. 


Pearson, ©. J. The effect of every deed of trust, like that 
under consideration, is “to hinder and delay” creditors, be- 
cause it deprives them of a direct and prompt mode of col- 
lecting their debts by fiert facias and sheriff’s sale. 

A debtor at any time before his creditors obtain a lien, has 
aright to make a preference in, favor of some, to the exclu- 
sion of others, — tri 
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In order to reconcile these two conflicting rights, the law, 
as established by the adjudications of our courts, allows a 
debtor, who is in fadling circumstances, to make a deed of 
trust, and will not impute to him an intent to frand; provi- 
ded, he does so, with a single eye to the exercise of his right 
to make a preference, and without any purpose, either direetly 
or indirectly, to secure to himself any benefit or advantage; 
Palmer v. Ellis, in Equity, decided at this term, and report- 
ed in 5 Jones’ Eq. Rep. But to entitle himself to this indul- 
gence, he must see to it that there is no sinister design, with a 
view to his own interest. 

To rid our case of any unnecessary complication, we con- 
cede, at the outset, the position assumed by the counsel of the 
defendant, ¢. ¢., a corporation has the same right to make a 
deed of trust that an individual has, and in making this con- 
cession, we assume that it follows, a corporation, in the exer- 
cise of this right, is subject to the same limitations and re- 
strictions as when it is exercised by an individual. It is un- 
necessary to refer to the many authorities cited on the argu- 
ment; such is the conclusion fairly to be deduced from them. 

Suppose one, with ample resources to pay all his debts 
(with money enough in bank if you please) some ten days 
before a creditor obtains judgment, should. make a deed con- 
veying all of his property, which is subject to execution, to a 
trustee, for the payment of all his creditors, arranged in classes, 
one, two, three, four, would this deed be made with a single 
eye to the exercise of his right of making a preference among 
creditors? that is the question. Certainly not, for there was 
no occasion to make a perference, as he was able to pay all : 
so there could be no doubt, his object was to secure an ad van- 
tage for himself; he wished to have the privilege of paying 
his debts when it suited him, and to use his money for other 
purposes ; he did not choose to have his property sacrificed 
at sheriff’s sale, but intended to sell upon his own terms, and 
for that purpose he put his property out of the reach of. an 
execution. It follows, there is nothing to relieve the deed 
frem the imputation of being made with a fraudulent intent. 
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This conclusion is so palpable, that a mere statement is’ the 
only argument that can be nade abont it. 

Such is the ease now before us for consideration. Besides 
the land, bnildings, machinery, and debts due, “ the Claren- 
don Iron Works company” had a fund of $250,000, unpaid 
stock, from which it could, by a cal! upon the share-holders, 
have realised an amount, which, in addition to its resources 
above set out, would have been much more than enough to 
pay off all its liabilities. Admit that Van Bokkelen had fail- 
ed, and could only answer the call to the amount of the debt 
due to him; that McRae was not, at the time, reliable; that 
but little could have been paid in by Drane; there were the 
defendants, Parsley and Latimer, bound for $25,000 each, 
and amply able to pay. So, the purpose of the deed of trast, 
was not to prefer creditors, but to hold them off, at arms 
length, until the property could be disposed of and the other 
resources of the company be made available, and in that way 
secure a benefit to the share-holders by not calling on them 
for the portion of their subscription remaining unpaid! thus 
perverting an indulgence which the law extends to debtors, 
under certain circumstances, and making it a pretext in order 
to effect an object for the benefit of the debtor, which the law 
cannot tolerate. The debts were due; it was the duty of the 
company to pay them, and, although the creditors were at lib- 
erty to give further time, the debtor had no right to exact it, 
in the manner attempted. The conclusion that a deed of 
trust made by a corporation, or an individual, for the purpose 
of gaming time, at the expense of creditors, in-order to dis- 
pose of property to advantage, and prevent a sacrifice by a 
sale for cash, when the company or individual, has the means 
and resources from which enough might be realised to pay all 
of the debts, is fraudulent and void ay against creditors, is 
clearly deducible from principle, and we are glad to find, wp- 
on an examination of the authorities, that it is fully supported 
by them. See “Burrill on Assignments,” 2d Ed. pages 88, 89, 
and 40, where the cases are collected and referred to ; Planek 
v. Schermerhorn, 3.Barbour’s Ch. Rep. 644; Ogden v. Peters, 
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16 Barbour’s Supreme Court Rep. 560,.and many others, abl 
to the same effect. For the purpose of rebutting the:imputa- 
tion of fraud, the defendants on the trial below, and in the 
argument before us, relied on the fact, that the ecorporators 
had agreed among themselves, as the business was new, to 
commence operations on $50,000, and if upon trial, it proved 
profitable, other portions of the subscription could be called 
for. Ifthe company had confined its operations within this 
limit, it would have been well enough, but, unfortunately, the 
agreement was not observed; for the operations were extend- 
ed on credit to a large amount, based on its unpaid stock,; 
and when a ereditor called fer payment, it was no answer.to 
tell him, “we had agreed among themselves to make a trial , 
on $50,000 ;” the reply is: “true ; but that was not done; and 
lronesty requires that you shonld meet this extended credit 
by ealling for unpaid subseriptions to an amount sufficient to 
pay your debts.” An individual, under such circumstances, 
wonld hardly have the face to say to 2 creditor, * when I 
commenced this business, I determined with wyself, as it.is 
new, only to trade on a limited sum; true, I stretehed my 
credit, but I do not feel bound to resort to my other resourees 
tomeet your debt, so you must wait until I can see what can 
be-done for you out of the sum appropriated to the business!” 

In Palmer v. Giles, the fraud was apparent on the face ef 
the deed, and the jury bad nothing to do with it; in this. case 
itewas necessary for the jury to find the facts upon which the 
law pronounced the deed to be fraudulent; but, notwithstand- 
ing that difference, the principle involved is the same, and 
this Court concurs with his Honor in the conclusion, thatif 
the evidence was believed, there was a presumption of fraud, 
and there was no evidence to rebnt it; and, we also approve 
of the “fair and square manner” in whieh his Honor met 
the point, and submitted the case to the jury; for in cases; 
where, as in this, there was no aetual fraud, and the deeds 
veid against creditors, only by intendment of law, upon the 
facts disclosed by the evidence, the due administration of jus 
tieerequires that the Judge should “take the responsibility,” 
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ot announcing the law in a manner so plain and direct, that 
juries cannot misunderstand the instructions. 


Pxr Curiam, Judgment affirmed. 








STATE v. TYRE GLEN, 


All water courses, not navigable for sea vessels, but capable of being naviga- 
ted by boats, flats and rafts, technically styled unnavigable streams, are the 
subject of special grant by the State under the entry law. 

Rights acquired by special grants from the State, in water courses, technical- 
ly styled unnavigable, cannot be taken from the grantees, by the govern- 
ment, except in the exercise of the power of eminent domain, and then 
only for public use, with a provision for a just compensation. 


Tis was an inpIcTMENT under the act of Assembly, for fail- 
ing to remove obstructions to the passage of fish up the Yad- 
kin river, tried hefore Hxara, J., at Fall Term, 1859, of Yad- 
kin Superior Court. 

The parts of the said act, material to the question consider- 
ed, are sufficiently apparent from the recitals by his Honor, 
in delivering the opinion of the Court. The special verdict, 
rendered in the case, discloses the following state of facts: 

The defendant, in the year 1857, built a mill-dam across the 
Yadkin river from bank to bank, for the purpose of supplying 
his grist and saw mills with water; that by this dam, shad 
and other fish were prevented from passing up the channel of 
the river above said dam, whereby the citizens above the de- 
fendant, on the river, were prevented from catching these fish ; 
that before the erection of this dam, these fish were accustom- 
ed.to ascend for forty or fifty miles above this point; that the 
said Yadkin river is an inland stream, one hundred and sev- 
enty yards wide, but not so free, open and deep as ever to have 
been navigated with steamboats, or any sailing vessels, and 
navigable only for flats and canoes in crossing; that within 
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the last twenty years, on a few occasions, lime and flour have 
been..carried in flats from a point on said river thirty-five 
miles above the defendant’s said dam, down to a point,some 
fifty miles below the same; that no tide ebbs or flows in the 
said river; that the defendant was the owner of, the land on 
both sides of the river, at the time said mill-dam was erected, 

and hath so continued to be owner thereof, up to this time; 
that he is also the owner of the bed of said river, holdingun- 
der a grant from the State, dated in 1794, the boundaries of 
which include his said mill-dam; that the defendant also holds 
the land on both sides of the river, under grants, from, the 
State, anterior to 1794, the river being one of the boundaries 
of said grants, respectively. 

Upon this state of facts, the Court being of opinion with 
the plaintiff, in accordance with the verdict, gave judgment 
against the defendant. 

From this judgment defendant appealed. 


Attorney General, with whom was Boyden, for plaintiff. 
B. F. Moore, McLean and Fowle, for defendant. 


Barri, J. The act under which the defendant is indicted, 
after directing, in the first and second sections, that the Pedee 
and Yadkin rivers shall be opened and kept open for the:pas- 
sage of fish, and prescribing the manner in which it shall be 
done, declares in the third section, “that all persons now hav- 
ing obstructed the passage of fish up the said river, (the Yad- 
kin) either by the erection of mill-dams, or dams for any oth- 
er purposes, or in any manner whatever, shall have obstruct- 
ed the free passage of fish contrary to the true meaning of 
this act, and shall fail to remove all such obstructions on or 
before the first day of March next; or any other person or 
persons who may hereafter obstruct the said channel by dams, 
hedges, seins, wire, or in any way or manner, shall forfeit the 
sum of fifteen dollars, &c.;” and the fourth section makes the 
offense a misdemeanor, and subject to indictment. See acts 
of 1858, ch. 244. The special verdict.sets forth that the de- 
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fendant had;"in the Year’1857, which was before the énact- 
mént ofthe law above féferred to, erected a dam entirely 
across the Yadkin river, from bank to bank, which obstructed 
the passage of fish up that stream ; and had kept up the sime 
for the purpose of supplying water to his grist and saw mills, 
until the time when the bill of indictment was found. It 
states farther, that he was the owner of the river’s bed on 
which ‘his dam was erected, under a grant for the same from 
the State, issued in the year 1794; and also, the owner under 
distinct grants of a prior date, of the land on both sides of the 
river at that place, the river being one of the boundaries of 
the said grants; that the river is at that part of it an inland 
stream, one hundred and seventy yards wide, but above the 
ebb and flow of the tide, and not so full open and deep as ev- 
er to have been navigated with steamboats, or sailing vessels, 
but navigable only for flats and canoes in crossing; and that 
within the last twenty years, on a few occasions, lime and 
flour have been carried in flats from a point on the river, thir- 
ty-five miles above the defendant’s dam, to another point fifty 
miles below it. 

Upon this statement of facts, the indictment presents the 
question, whether the Legislature had the power, uuder the 
constitution of the State, and the United States, to compel the 
defendant to take away, at his own expense, a part of his dam, 
so as to make an opening for the passage of fish, without ‘pro- 
viding for him an indemnity for the loss which he might 
thereby sustain. 

Every case which calls in question the constitutionality of 
an’act of the legislative department of the government, is ne- 
céssarily an important one, and the consideration of it ought 
to be approached and conducted with becoming solemnity 
and’respect. Our predecessors were the first of any Judges, 
in any State in the Union, to’ assume and exercise the juris- 
diction of deciding that a legislative enactment was forbidden 
by the constittition, and, therefore, null and void. (See B 4 
ard v. Singleton, Martin, (N: ©.) Rep. 48, decided in Nove 
bér, 1789; which was fout oMive Yeats anterior to the éarliest 
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case on this subject, referred to by Chanéellor Kuwr; 1 Ketit’s 
Com. 450. But while they were’the first to vindicate’ for 
themselves this important function, they have always éxer¢is- 
ed it in a spirit of proper deference towards that coordinate 
branch of the government upon whose acts they were sitting in 
judgment. Hence, it has become a settled and invariable rile 
with the courts of this State, never to pronounce an act of thé’ Le- 
gislature unconstitutional and void, unless there is a clear fe- 
pugnance between its provisions and the constitution; State 
v. Manuel, 4 Dev. and Bat. Rep. 20; State v. Newsom, 5 Trea. 
Rep. 250; State v. Matthews, 3 Jones’ Rep. 451. Tt is in this 
spirit that we propose to consider the question now presented 
for our decision. 

In conducting our enquiry, it is first necessary for ts to'as- 
certain the true condition and character of the river, across 
the bed of which, the defendant’s mill-dam was erected. For 
this purpose, we will go at once to the highest authority on 
the subject, Lord Hale’s treatise de jure maris et brachiorum 
ejusdem, in Mr. Hargrave’s edition of it. He says, at page 
809, “There be some streams or rivers that are private, not 
only i in propriety or ownership, but also in use, as little streams 
or rivers, that are not a common passage for the King’s people. 
Again, there be other rivers, as well fresh as salt, that “are 
of common or public use for carriage of boats and lightérs, 
and these, whether they are fresh or salt, whether they flow 
and reflow or not, are prima facie publici juris, common high- 
ways for a man or goods, or both, from one inland town to an- 
other.” Again, at page 5, he says, “Fresh rivers of what 
kind soever, do of common right belong to the owners of the soil 
adjacent, so that the owners of one side have, of common right, 
the propriety of the soil, and consequently, the right of fishing 
usque ad filum aque, and owners of the other side, the right of 
soil or ownership, and fishing unto the filum aque on their side ; 
and if a man be owner of the land on both sides, in common 

resumption, he is the owner of the whole river, and hath the 
right of ‘fishing according to the extent of his land in Téngth ; 
with this agrees the common experience.”. From these @x- 
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tracts its appears that “all rivers above the flow of tide wa- 
ter, are by the common law, prima facie private; but when 
‘ they, arenaturally of sufficient depth for valuable floatage, 
ghe.public have an gasement therein for the purposes of trans- 
portation and commercial intercourse; and, in fact, they are 
public. highways by water.” But, they “are called publie 
rivers, not in reference to the property of the river, for that is 
in the individuals who own the land, but in reference only, 
to.the public use;” Angelon Water Courses, sec. 585. With 
regard to the right of fishing, if a man be the sole owner of 
the soil over which a water course runs, he alone is entitled 
tothe usé and profits of the water; but, if he be only a repa- 
rian proprietor, on one side of the stream, his right to the wa- 
ter.extends only to the middle of the stream. “Concomitant 
with this interest.in the soil of the beds of water courses, is 
an exclusive right of fishing; so that the reparian proprietor, 
and he alone, is authorised te take fish from any part of the 
stream included within his territorial limits.” Ibid, see. 61. 
In England, aavigable waters, which are publici juris, and 
as such, distinguishable from those which we have been de- 
scribing, are ascertained by the ebb and flow of the tide.— 
This criterion has been held by our courts not to be applica- 
ble to the water courses of North Carolina, and has been long 
since repudiated. We hold, that any waters, whether sounds, 
bays, rivers or creeks, which are wide enough and deep enough 
for the navigation of sea vessels, are navigable waters, the soil 
under which is not the subject of entry and grant under our en- 
try law, and the rights of fishing in which are, under our com- 
mon,and statute law, epen and common to all the citizens of 
the State; Wélson v.. Forbes, 2 Dev. Rep. 30; Collins v.Ben- 
bury, 3 Ired. Rep. 277; 8. C., 5 Ired. Rep. 118; Fagan v. 
Armstead, 11 Ired. Rep. 438, and State v. Dibble, 4 Jones’ 
Rep, 107. In streams not navigable, the bed of the river may 
be, under the general entry law, the subject of a grant toa 
private individual; and the reparian proprietor will be, with- 
out any express grant of the bed of the stream, entitled to the 
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propriety of the soil, and the right of fishing usgue ad jfilum 
aque; Williams v. Buchanan, 1 Ired. Rep. 535. +. wun 

It is manifest, from the description of it in the special ver- 
dict, that the river Yadkin is not a navigable stream, atoy 
near the place where the defendant’s dam was built. It cer- 
tainly was not navigable in fact for sea vessels, and, therefore, 
is not a water course altogether, publict juris. It»is very 
doubtful whether it can be considered, in its present condition, 
as so far public, that all persons have an easement in it forthe 
purposes of transportation and commercial intercourse, fordt 
is said to be “navigable for flats and canoes in crossing; and 
that within the last twenty years, on a few occasions, lime 
and flour have been carried in flats,” down it from one point 
toanother. In Menson v. Hungerford, 6 Barbour’s (N. ¥.) 
Rep. 265, it was held that a stream above the ebb and flowof 
the tide, which is not navigable for boats or vessels or raftsyis 
not a navigable stream within the meaning of the authorities, 
though, when swollen by the spring and autumn floods, it 
might be capable, three or four weeks in the year, of carrying 
down in its rapid course whatever might have been thrown up- 
on its waters, to be borne at random over every impediment ; 
but that such stream was altogether private property. It.is 
unnecessary, however, for us to decide this point, for it is cer- 
tain that.the Yadkin river is capable of private ownership, 
and that-some parts of the bed of the river have been grant- 
ed to private individuals, and the validity of their titles have 
been upheld by at least one decision of this Court. See 
Smith v. Ingrain, 7 Ired. Rep. 175. This case relates to the 
grants of the bed of the Pedee river, but it must necessarily 
apply to the Yadkin, which is the upper part of the same 
river. 

The principles to which we have adverted, will enable us 
to determine the nature and extent of the defendant’s right in 
the river at the point where his mill and dam are situated.— 
As the repairian proprietor of the land on both sides of the 
stream; he is clearly entitled to the soil entirely across the 
river, subject to an easement in the public for the purposes of 
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the transportation. of lime, flour and other articles in flats and. 
canoes. He is also, as such proprietor, entitled to the exelu- 
sive right of fishing entirely across the stream, but as the pro- 
prietors above him have the same right to catch fish on their 
soil, his right must be'so used as not to prevent a reasonable 
use of theirs. Hence, he cannot by force of his reparian pro- 
prietorship, merely, erect any dam, or put any other obstrue- 
struction in the river so as to prevent altogether the passage 
of fish up it. The golden rule of law sic utere tuo ut non 
alienum ledas, applies to him, and its observance may, no 
doubt, been forced by statutory enactments. Hence, the vari- 
ous acts which have been passed by the Legislature, from 
time to time, for the last hundred years, for the purpose of 
preventing obstructions to the passage of fish up almost.all 
the rivers and creeks of any size in the State, and for regula- 
ting in other respects the rights of fishing, are not inconsist- 
ent with any provision of the constitution, and have general 
ly-been dictated by a sound and correct policy; and of them, 
the defendant, as a riparian proprietor, merely, would haveno 
just cause to complain. But he is much more than a riparian 
owner. He claims under a direct grant from the State for the 
bed of the river, in which the State, for what she deemed.a 
fair equivalent, conferred on those from whom he derives ti- 
the the full ownership of the soil, without any reservation 
whatever, except the right to impose such imposts and taxes 
as._may be neeessary for the support of the government... In 
the exercise of his power of dominion over the soil, he has 
erected thereon grist and saw mills, and a dkm which is ne- 
cessary to supply them with water. Can the State now, by 
means of a Legislative enactment, take from him this proper- 
ty, or do any thing to materially impair its value, withoutma- 
king him a fair compensation therefor? It is established by 
the greatest weight of authority, that she cannot do so forany 
other than a public purpose, either with or without compen- 
sation; J letcher v. Peck, 6 Cranch Rep. 128; Hoke v. Hen- 
derson, 4 Dev. Rep. 1; Stanmire v. Taylor, 3 Jones’ Rep. 
207... That the requisition made upon the defendant to take 











away a part of his dam, or to alter it in such a manner-asto 
allow the free passage of fish up the channel of the stream 
comes within the same principle of conservative right, seems 
so’be fully established by the ably argued and well consider- 
ed case of the People v. Platt, decided by the Supreme Court 
of New York, in 1819, and reported in 17 John. Rep: 195. 
It was there held, that by a patent granted to one Zepheni+ 
ah Platt, in 1784, of a tract of land bounded on the-east by 
lake Champlain, and extending west on both sides of the riv- 
er Saranac, seven miles square, the whole river, to that dis 
tance passed to the patentee; and that as there was no reser- 
vation of the river, nor any restriction in the use of it, the 
public had no right of fishing in it, within the bounds of ‘the 
patent; and that, therefore, the erection of a dam, by the pa- 
tentee, in 1786, near the mouth of the river, by which sal- 
mon were prevented from passing up the stream from the lake, 
was not indictable as a nuisance, neither at common law, nor 
under a statute, which enacted that the owners of mill dams 
made across any river running into lakes Ontario, Erie‘or 
Champlain, so as to prevent the usual course of salmon in go- 
ing up, should, within eighteen months from the passage of 
that act, so alter the dam by making a slope thereto, that sab 
mon may easily pass up,over into the waters above the dam, 
&e., and, in case such dam should not be so altered, it should 
be deemed a public nuisance. In delivering the opinion, the 
Court said the statute ought to be construed with an implied 
exception of such rivers or streams, not being navigable, ‘as 
had been fully and absolutely granted by the State without 
any reservation; and that so far as it affected the rights of 
Zepheniah Platt and his assigns, it impaired the obligation of 
a contract, and was unconstitutional and void. In the New 
York case, as in the one now before us, the case of Stoughton 
v. Baker, 4 Mass. Rep. 522, was strongly pressed in the argu- 
ment, as establishing a different principle, but the Court-de- 
clined to acquiese in it as an authority, for the a 
sons assigned by Spznogr, CO. J.: 

» Tn that case, the Supreme Court of. Massachusetts: held 
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that: a Legislative regolution appeinting a committee, who 
were authorised to require the proprietors of certain dams, ow 
the Nepsonset river, to alter them in such a way, as should»be 
sufficient for the passage of shad and alewives, at the damsy 
was a legal proceeding, not repugnant to the constitution: 
The opinion is founded on the ancient and long continued 
usage, of the General Court of Massachusetts, to appoint com- 
missioners to locate and describe the site and dimensions of 
passage ways for fish, andeunder the circumstances of the case, 
it was held that the right of the proprietor of the dam. was 
subject to the limitation, that a reasonable and sufficient pas- 
sage should be allowed for the fish. The Court, however, ex- 
pressly say, that any prostration of the dam, not within the 
limitation, would be an injury to the owner, for which he might 
appeal to his country, and havea remedy ; and that if thego- 
vernment, in the grant of a mill privilege, expressly, or by 
necessary implication, waive this limitation, it would be bound. 
In:.the case then, under consideration, the Court saidy:it 
would be an unreasonable construction of the grant to admit, 
that»by it, all the people were deprived of a free fishery inthe 
river above the dam, to which, until the grant, they were un- 
questionably entitled. Whether, in that case, the Nepsonset 
river. was navigable above the dam, is no where aflirmed or 
denied ; but it is perfectly clear, that the Court proceeded on 
local usages and customs, and not upon the general and re- 
ceived doctrines of the common law ; for not a single case is 
referred to, nor is it even asserted, that the principles advane- 
ed are sanctioned by the English common law.” In addition 
to what was said by Spencer, ©. J., to weaken the force of 
Stoughton v. Baker, as an authority, it may be remarked, 
_ that what was said by the Court upon the subject, now under 
consideration, was entirely unnecessary for the decision of the 
cause, as judgment was given for the defendant, upon anoth- 
er and distinct ground. It must be admitted, however, that 
even the dicta of C. J. Parsons, when well considered, are 
entitled to great weight, but as his opinion was founded.on 
local customs and usages, and: not upon the: principles of the 
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common law, it cannot have any influenge upon the question, 
which we are now discussing. Weare not apprised that-any 
principles, other than those of the common law, have ever 
prevailed in this State, in relation to our water courses. On 
the contrary, we think, it will be found, that our courts have 
always adopted, and applied the principles of the common 
law to all onr waters, so far as they were applicable to the 
peculiar geographical condition of the State. . We have seen, 
that the incidental rights of the riparian proprietors of our 
unnavigable streams, are the same with those in England, and 
the various acts of the General Assembly, which have. been 
passed, from time ‘to time, for the purpose of keeping open 
the streams for the passage of fish, have done nothing more 
tlian recognise those rights and regulate the manner of their 
enjoyment. From the case of Hooker v. Cummings, 20 John. 
Rep. 90, it seems that the same rules prevail in the State .of 
New York. 

If our argument has ae so far well founded, the exudes 
sion has been established, that the defendant’s mill property 
cannot be taken from him, nor its. value materially impaired 
by any Legislative enactment for any other than the public 
use. Is the right of catching fish, which is incidental to the 
propriety in the soil, wsqgue ad filum aque, which belongs to 
the reparian proprietors living above the defendant, on the 
Yadkin river, such an one, that its enforcement and protee- 
tion can be considered a public use? That is a question; 
which it will be unnecessary for us to decide, if we ascertain 
the law to be that the defendant’s interest in his mill cannot 
be destroyed, taken from him, or materially impaired in value 
for the use of the public, by the Legislature, without making 
him a fair and adequate compensation therefor. Upon this 
point, we have no doubt; and our opinion is, that the act, upon 
which the indictment is based, is clearly repugnant to our 
State constitution, because it not only does not give him any 
compensation for the damage he may sustain by the destrue- 
tion of his dam, but actually requires him, under a heavy pen- 
alty, for failing to comply, to destroy it himself, and at-his 
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own expense. » ‘The right to compensation for privaterproper 
ty, taken fgr public use, is expressly provided -in the: consti- 
tution of the United States, in the last clause of the: 5th: arti+ 
cle of the amendments to. the constitution. That clause isin 
these words: “ Nor shall private property be taken for pub+ 
lie use without just compensation,” but that has always been 
understood to be a limitation of the Federal Government, and 
notof that of the States} Barrow v. The Mayor of Balti- 
more, 7 Peter’s Rep. 243. There is no such express restric 
tion of the power of the government to be found in our State 
constitution, but it has been generally supposed to exist ; and 
it is strongly intimated in the case of the Raleigh & Gaston 
Rail Road Company v. Davis, 2 Dev. and Bat. Rep. at page 
460, that it may be implied from the 12th section of the:Bill 
of Rights, which declares, “ that no freeman shall be disseised 
of his freehold, or deprived of his life, liberty or property, but 
by the law of the land.” “Under the guaranty of this-ar- 
ticle, (say the Court) it has been held, and in our opinion pro- 
perly held, that private property is protected from the arbi- 
trary power of transfering it from one person to another... We 
doubt not it is also protected from the power of despotic 
resumption upon Legislative declaration of forfeiture, or mere- 
ly to deprive the owner of it, or to enrich the treasury, unless; 
asa pecuniary contribution, by way of tax. Such acts have no 
foundation in any of the reasons, on which depends the power, 
in virtue of the right of eminent domain, to take private proper 
ty for the public use, and they could not be sustained by the 
offer of the fullest commppensation. Though not so obvious, it 
may also be true, that the clause, under consideration, is re- 
strictive of the right of the public to the use of private pro- 
perty, and impliedly forbids it without compensation. But it 
is @ point, on which the court is not disposed, nor at liberty, 
to give a positive opinion.” The reason why the Court did 
not. give a positive opinion on the subject was, that it was 
unnecessary, because the charter of the rail-road. 
did provide compensation for the defendant, and all other per- 
sons; whose lands were taken for the use of the road ; and the 
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Gourt held that the payment of the land-damages, as. they 
were called, need not precede the occupation of the lands by 
the company, for the purposes of the road.. Had the ease de- 
manded it, we cannot doubt, that the Judges, who then com- 
posed the Court, would have decided in. favor of the restric; 
tion, and in doing so, they would have found themselves,sus- 
tained, by similar decisions, in many of our sister States. See 
the cases referred to in Angel on Water Courses, section 461, 
note 2, Our Legislature has always, with very rare excep- 
tions, exercised the power of eminent domain in the just and 
liberal spirit of providing a fair compensation for private pro- 
perty taken for the public use. This will appear in all the 
eharters which it has granted to rail-road and navigation com- 
panies, and other companies of alike kind. There isa seeming 
exception to this in the act of 1854, ch. 170, entitled “ An act 
to.incorporate the Yadkin Navigation Company,” and the act 
supplemental thereto passed at the same session, and num- 
bered as chap. 171. The first of these acts, provided in the 
llth and 12th sections, for compensation to such persons, 
whose land, or other property, might be taken for the use of 
the company ; and in the 11th section, forbade the company 
from invading the mill-house or mill-dam of any person with- 
out his consent ; but the supplemental act repealed this part 
of the 11th section, and then declared that “the said compa- 
ny shall have full and ample powers to remove all obstruc- 
tions to the free and convenient navigation of said _ river, 
whether the same have been erected by individuals or other- 
wise exist.” This act, we learn, was passed upon the suppo- 
sition, that the only obstructions in the river were put there, by 
the reparian proprietors, which it was supposed the company 
’ greated for the express purpose of making the river naviga- 
ble, had the right to remove without making compensation to 
the owners. It was not then generally known, that any per- 
son had. a grant from the State for the bed of the river,in 
that part of it, as the defendant had not, at that time, erected 
his dam across the stream. It will be observed, that neither 
the act of 1854, chapter 170, nor the previous ones of 1852, 
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chapter 86; 1850, chap. 115, and 1816, (chapter 930; of the 
Rev. Code of 1820;) (all of which were passed for the purpose 
of creating companies to open and improve the navigationof 
the Yadkin river,) professed to declare the river to be a navi- 
gable stream, and thereby to make it such in law; as we held, 
in the State v. Dibble, 4 Jones’ Rep. 107, was done —- 
gard to the river Neuse. 

The authorities to which we have referred, and the pring 
ples plainly deducible from them, enable us to state the fol- 
lowing, as a summary of the law of North Carolina, in rela- 
tion to the water courses of the State : 

1. All the bays and inlets on our coast, where the tide from 
the sea ebbs and flows, and all other waters, whether sounds, 
rivers or creeks, which can be navigated by sea vessels,‘are 
called navigable, in a technical sense, are altogether publicr 
juris, and the soil under them, cannot be entered, and a grant 
taken for it, under the entry law. In them, too, the rightof 
fishing is free ; see Collins v. Ben bury, and the other cases 
‘to which we have referred on this point. 

Where the tide ebbs and flows the shore, between the high 
and low water, is also within the prohibition of private -ap- 
propriation, under the general entry law, but may be thesub- 
ject of a direct, special Legislative grant ; Ward v. Willis. 
6 Jones’ Rep. 183. 

2. All the rivers, creeks, and other water courses, not em- 
braced in the above description, but which are, in fact, suffi- 
ciently wide and deep to be navigable by boats, flats and 
rafts, are technically styled unnavigable, and are open to be 
appropriated by individuals, by grants from the State, under 
the entry laws. When the bed of the water course is not'in- 
cluded in the grant, but the stream is called for as one of the’ 
boundaries, the grantee is entitled, as an incidental easement, 
to go to the middle of the stream, and may exercise and ’en- 
joy that easement, for the purpose of catching fish, or in any 

‘other manner, not incompatible with the right which the pub- 
li¢ have in the stream, for water communication, between 
“different*points'on it. The mode, and the extent of the en- 
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joyment of this easement, may be regulated by statute, and 
as the reparian proprietors paid nothing into the public trea- 
sury for it, the soil which composes the bed of the river may 
be granted to others, and the Legislature may, perhaps, re- 
sume the incidental rights, for the public use, without making 
compensation for them; though, we believe it has often given 
such compensation; see Zhreadgill v. Ingram, 3 Dev. Rep. 
59; Smith v. Ingram, 7 Ire. Rep. 175, and the various char- 
ters granted to companies, for improving the navigation of 
nearly all our largest rivers. 

8. All the rivulets, brooks and other streams, which, from 
any cause, cannot be used for intermunication by inland nav- 
igation, are entirely the subjects of private ownership, are 
generally included in the grants of the soil, and the owners 
may make what use of them they think proper, whether it be 
for fishing, milling or other lawful trade or business. The 
only restriction, upon this right of ownership, arises ew neces- 
sitate, from the nature of running water; and it is that the 
owner shall so use the water, as not to interfere with the simi- 
lar rights of other proprietors above, or below him, on the 
same stream. See Pugh v. Wheeler, 2 Dev. and Bat. Rep. 
50. Rights acquired in streams of this class by grants from 
the State, or in water courses of the second class, by grants 
from the State for the bed of the stream, cannot be taken 
from the owners by the government, except in the exercise 
of the power of eminent domain, and then only for public 
use, with a provision for the just compensation ; see aleigh 
and Gaston Rail Road Company v. Davis, ubi supra. 

Believing that the act of the General Aesembly, under 
which the defendant is indicted, so far as it affects him, is 
unconstitutional and void, we must direct that the judgment, 
rendered against the defendant, be reversed, and a judgment 
rendered for him. To that end, this opinion will be certified 
to the Court below. : 


_Prr Curiam, — Judgment reversed. 
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Memoranpa.—Since the last Term, the Honorable Tuomas 
Rorriy resigned his seat as a Judge of this Court, and the 
Hon. Marrutas E. Manty was appointed by the Governor and 
Council in his place. 


Grorcr Howarp, Esquire, of Wilson, was appointed by the 
Governor and Council, Judge of the Superior Courts, in the 
place of Judge Manly, resigned. 


James W. Osporne, Esquire, of Charlotte, was appointed 
by the Governor and Council, Judge of the Superior Courts, 
in the place of Hon. David F. Caldwell, resigned. 





